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§ 1.5 Signature to constitute certifi-
cate. 

When an individual who appears in a 
representative capacity signs a paper 
in practice before the Department, his 
signature shall constitute his certifi-
cate: 

(a) That under the provisions of this 
part and the law, he is authorized and 
qualified to represent the particular 
party in the matter; 

(b) That, if he is the partner of a 
present or former officer or employee, 
including a special Government em-
ployee, the matter in respect of which 
he intends to practice is not a matter 
in which such officer or employee of 
the Government or special Government 
employee participates or has partici-
pated personally and substantially as a 
Government employee through deci-
sion, approval, disapproval, rec-
ommendation, the rendering of advice, 
investigation or otherwise and that the 
matter is not the subject of such part-
ner’s official Government responsi-
bility; 

(c) That, if he is a former officer or 
employee, including a special Govern-
ment employee, the matter in respect 
of which he intends to practice is not a 
matter in which he participated per-
sonally and substantially as a Govern-
ment employee through decision, ap-
proval, disapproval, recommendation, 
the rendering of advice, investigation, 
or otherwise, while so employed and, if 
a period of one year has not passed 
since the termination of his employ-
ment with the Government, that the 
matter was not under his official re-
sponsibility as an officer or employee 
of the Government; and 

(d) That he has read the paper; that 
to the best of his knowledge, informa-
tion, and belief there is good ground to 
support its contents; that it contains 
no scandalous or indecent matter; and 
that it is not interposed for delay.

§ 1.6 Disciplinary proceedings. 
(a) Disciplinary proceedings may be 

instituted against anyone who is prac-
ticing or has practiced before the De-
partment on grounds that he is incom-
petent, unethical, or unprofessional, or 
that he is practicing without authority 
under the provisions of this part, or 
that he has violated any provisions of 

the laws and regulations governing 
practice before the Department, or 
that he has been disbarred or sus-
pended by any court or administrative 
agency. Individuals practicing before 
the Department should observe the 
Canons of Professional Ethics of the 
American Bar Association and those of 
the Federal Bar Association, by which 
the Department will be guided in dis-
ciplinary matters. 

(b) Whenever in the discretion of the 
Solicitor the circumstances warrant 
consideration of the question whether 
disciplinary action should be taken 
against an individual who is practicing 
or has practiced before the Depart-
ment, the Solicitor shall appoint a 
hearing officer to consider and dispose 
of the case. The hearing officer shall 
give the individual adequate notice of, 
and an opportunity for a hearing on, 
the specific charges against him. The 
hearing shall afford the individual an 
opportunity to present evidence and 
cross-examine witnesses. The hearing 
officer shall render a decision either (1) 
dismissing the charges, or (2) 
reprimanding the individual or sus-
pending or excluding him from practice 
before the Department. 

(c) Within 30 days after receipt of the 
decision of the hearing officer 
reprimanding, suspending, or excluding 
an individual from practice before the 
Department, an appeal may be filed 
with the Solicitor, whose decision shall 
be final.

PART 2—RECORDS AND TESTI-
MONY; FREEDOM OF INFORMA-
TION ACT

Subpart A—General Information

Sec.
2.1 What do the regulations cover? 
2.2 What is DOI’s policy regarding release of 

records under the FOIA? 
2.3 What terms do I need to know?

Subpart B—Information Routinely Available 
to the Public Without Filing a FOIA Request

2.4 How do I obtain information routinely 
available to the public? 

2.5 Does DOI maintain an index of its read-
ing room materials? 
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2.6 Will the Department accept written re-
quests, including fax, e-mail, or tele-
phone requests, for routinely available 
information?

Subpart C—Requests for Records Under 
the FOIA

2.7 What do I need to know before filing a 
FOIA request? 

2.8 What information do I include in my re-
quest? 

2.9 May I specify the form or format of dis-
closure? 

2.10 Where do I send my request? 
2.11 Why is it important to send my request 

to the right office? 
2.12 When can I expect the response? 
2.13 When may the bureau take a time ex-

tension to respond to my request? 
2.14 When can I get expedited processing? 
2.15 Will I be charged fees? 
2.16 How are fees determined? 
2.17 How will my requester category affect 

the fees that I am charged? 
2.18 How are fees assessed and collected? 
2.19 When will bureaus waive fees? 
2.20 When will bureaus grant discretionary 

fee waivers? 
2.21 How will the bureau respond to my re-

quest? 
2.22 What happens if a bureau receives a re-

quest for records it does not have or did 
not create? 

2.23 How will a bureau handle a request for 
commercial or financial information 
that it has obtained from a person or en-
tity outside the Federal Government? 

2.24 Is a submitter required to designate in-
formation that is commercially or finan-
cially sensitive? 

2.25 How will a bureau handle a request for 
Federally-funded research data in the 
possession of a private entity? 

2.26 Does the bureau provide multitrack 
processing of FOIA requests? 

2.27 How will a bureau handle a request for 
information that is contained in a Pri-
vacy Act system of records? (See DOI’s 
Privacy Act regulations (Subpart G of 
this part) for additional information)

Subpart D—FOIA Appeals

2.28 When may I file an appeal? 
2.29 How long do I have to file an appeal? 
2.30 How do I file an appeal? 
2.31 How will DOI respond to my appeal? 
2.32 How long does DOI have to respond to 

my appeal? 
2.33 How will the Department notify you 

and the submitter of commercial or fi-
nancial information when it makes an 
appeal decision concerning such informa-
tion?

Subpart E—FOIA Annual Report

2.34 Where can I get a copy of DOI’s FOIA 
annual report?

Subpart F—Declassification of Classified 
Documents

2.41 Declassification of classified docu-
ments.

Subpart G—Privacy Act

2.45 Purpose and scope. 
2.46 Definitions. 
2.47 Records subject to Privacy Act. 
2.48 Standards for maintenance of records 

subject to the Act. 
2.49 [Reserved] 
2.50 FEDERAL REGISTER notices describing 

systems of records. 
2.51 Assuring integrity of records. 
2.52 Conduct of employees. 
2.53 Government contracts. 
2.54–2.55 [Reserved] 
2.56 Disclosure of records. 
2.57 Accounting for disclosures. 
2.58–2.59 [Reserved] 
2.60 Request for notification of existence of 

records: Submission. 
2.61 Requests for notification of existence of 

records: Action on. 
2.62 Requests for access to records. 
2.63 Requests for access to records: Submis-

sion. 
2.64 Requests for access to records: Initial 

decision. 
2.65 Requests for notification of existence of 

records and for access to records: Ap-
peals. 

2.66 Requests for access to records: Special 
situations. 

2.67–2.69 [Reserved] 
2.70 Amendment of records. 
2.71 Petitions for amendment: Submission 

and form. 
2.72 Petitions for amendment: Processing 

and initial decision. 
2.73 Petitions for amendments: Time limits 

for processing. 
2.74 Petitions for amendment: Appeals. 
2.75 Petitions for amendment: Action on ap-

peals. 
2.76 [Reserved] 
2.77 Statements of disagreement. 
2.78 [Reserved] 
2.79 Exemptions.

Subpart H—Legal Process: Testimony by 
Employees and Production of Records

GENERAL INFORMATION 

2.80 What does this subpart cover? 
2.81 What is the Department’s policy on 

granting requests for employee testi-
mony or Department records?
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RESPONSIBILITIES OF REQUESTERS 

2.82 How can I obtain employee testimony 
or Department records? 

2.83 If I serve a subpoena duces tecum, must 
I also submit a Touhy Request? 

2.84 What information must I put in my 
Touhy Request? 

2.85 How much will I be charged? 
2.86 Can I get an authenticated copy of a 

Department record?

RESPONSIBILITIES OF THE DEPARTMENT 

2.87 How will the Department process my 
Touhy Request? 

2.88 What criteria will the Department con-
sider in responding to my Touhy Re-
quest?

RESPONSIBILITIES OF EMPLOYEES 

2.89 What must I, as an employee, do upon 
receiving a request? 

2.90 Must I get approval before testifying as 
an expert witness on a subject outside 
the scope of my official duties?

APPENDIX A TO PART 2—DEPARTMENT OF THE 
INTERIOR FOIA/PUBLIC AFFAIRS CONTACTS 
AND READING ROOMS

APPENDIX B TO PART 2—INTERNET ADDRESSES
APPENDIX C TO PART 2—FEE SCHEDULE
APPENDIX D TO PART 2—FEE WAIVER CRI-

TERIA
APPENDIX E TO PART 2—FOIA EXEMPTIONS
APPENDIX F TO PART 2—MINERAL LEASING 

ACT AND MINERAL LEASING ACT FOR AC-
QUIRED LANDS—SPECIAL RULES

AUTHORITY: 5 U.S.C. 301, 552 and 552a; 31 
U.S.C. 9701 and 43 U.S.C. 1460–1461. Appendix 
F to Part 2 also is issued under 30 U.S.C. 201–
209; 30 U.S.C. 351–360.

SOURCE: 40 FR 7305, Feb. 19, 1975, unless 
otherwise noted.

Subpart A—General Information

SOURCE: 67 FR 64530, Oct. 21, 2002, unless 
otherwise noted.

§ 2.1 What do the regulations cover? 
(a) The regulations implement the 

Freedom of Information Act (FOIA), 5 
U.S.C. 552, and contain the procedures 
by which the public may inspect and 
obtain copies of Department of the In-
terior (DOI or Department) records 
through the FOIA or by other means. 

(b) They apply to all agency records 
as defined in § 2.3(c). 

(c) The policy and procedures set 
forth in these regulations apply to all 
bureaus and offices of the Department. 

(d) Nothing in the regulations will 
entitle you to any service or any 

record that is not required to be pro-
vided under the FOIA. 

(e) These regulations do not apply to 
records that fall under the law enforce-
ment exclusions contained in 5 U.S.C. 
552(c).

§ 2.2 What is DOI’s policy regarding re-
lease of records under the FOIA? 

It is our policy to make records of 
the Department available to the public 
consistent with the spirit of the FOIA 
and the Privacy Act.

§ 2.3 What terms do I need to know? 
For the purposes of this part, the fol-

lowing definitions apply: 
(a) Act and FOIA mean the Freedom 

of Information Act, 5 U.S.C. 552, as 
amended. 

(b) Agency means any executive de-
partment, military department, Gov-
ernment corporation, Government-con-
trolled corporation, or other establish-
ment in the executive branch of the 
Federal Government, or any inde-
pendent regulatory agency. 

(c) Agency record means any docu-
mentary material which is either cre-
ated or obtained by an agency in the 
transaction of agency business and 
under agency control. See §§ 2.21 and 
2.25. 

(1) Agency records include: 
(i) Books, papers, maps, charts, plats, 

plans, architectural drawings, photo-
graphs, and microfilm; 

(ii) Machine-readable materials such 
as magnetic tape and disks; 

(iii) Electronic records (including e-
mail messages); 

(iv) Audiovisual material such as 
still pictures, sound and video record-
ings; and 

(v) All other documentary materials, 
regardless of physical form, format or 
characteristics. 

(2) This definition generally does not 
cover records of an individual which 
are: 

(i) Created and maintained primarily 
for an individual’s convenience; 

(ii) Not subject to agency creation or 
retention requirements; and 

(iii) Not distributed to other agency 
employees for their official use. 

(d) Bureau means any major compo-
nent of the Department administering 
its own FOIA program. A list of these 
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components is contained in Appendix A 
to this part. 

(e) Commercial-use request means a re-
quest from or on behalf of a person who 
seeks information for a use or purpose 
that furthers the commercial, trade or 
profit interests of the requester or the 
person on whose behalf the request is 
made. In determining whether a re-
quester falls into this category, the bu-
reau will consider the identity of the 
requester and intended use of the 
records in addition to any other avail-
able information about the requester. 

(f) Direct costs means those expenses 
that a bureau actually incurs in 
searching for and duplicating (and in 
the case of commercial-use requests, 
reviewing) records to respond to a 
FOIA request. Direct costs include, for 
example, the salary and benefits of the 
employee performing the work and the 
cost of operating duplicating equip-
ment. Not included in direct costs are 
overhead expenses such as the costs of 
space and heating or lighting of the fa-
cility in which the records are kept. 

(g) Duplication means making a copy 
of a record, or the information con-
tained in it, to respond to a FOIA re-
quest. Copies can take the form of 
paper, microform, photographs, audio-
visual materials, or electronic records 
(for example, magnetic tape or disk), 
among others. 

(h) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, or an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of 
vocational education, which operates a 
program of scholarly research. To be in 
this category, a requester must show 
that the request is authorized by and is 
made under the auspices of a qualifying 
institution and that the records are not 
sought for a commercial use but are 
sought to further scholarly research. 

(i) Expedited processing means giving 
a FOIA request priority, and processing 
it ahead of other requests pending in 
the bureau because a requester has 
shown an exceptional need or urgency 
for the records (see § 2.14). 

(j) FOIA request means a written re-
quest (this includes facsimile (fax) and 
electronic mail (e-mail)) made by any 

member of the public for Federal agen-
cy records. 

(k) Free-lance journalist means a rep-
resentative of the news media who is 
able to demonstrate a solid basis for 
expecting publication through a news 
organization, even though not actually 
employed by it. A publication contract 
or past record of publication, or evi-
dence of a specific free-lance assign-
ment from a news organization may in-
dicate a solid basis for expecting publi-
cation. 

(l) Frequently requested documents 
means documents that have been re-
quested at least three times under the 
FOIA. It also includes documents the 
agency anticipates would likely be the 
subject of three or more requests. 

(m) Multitrack processing means plac-
ing simple requests, requiring rel-
atively minimal review, in one proc-
essing track and more voluminous and 
complex requests in one or more other 
tracks. Requests in each track are 
processed on a first-in/first-out basis. 

(n) Noncommercial scientific institution 
means an institution that is not oper-
ated for commerce, trade or profit, and 
that is operated solely for the purpose 
of conducting scientific research the 
results of which are not intended to 
promote any particular product or in-
dustry. To be in this category, a re-
quester must show that the request is 
authorized by and is made under the 
auspices of a qualifying institution and 
that the records are not sought for a 
commercial use but are sought to fur-
ther scientific research. 

(o) Privacy Act request means a writ-
ten request (paper copy with an origi-
nal signature) made by an individual 
for information about himself or her-
self that is contained in a Privacy Act 
system of records. The Privacy Act ap-
plies only to U.S. citizens and aliens 
lawfully admitted for permanent resi-
dence. Therefore, only those individ-
uals may make Privacy Act requests. 

(p) Published research findings means 
research findings that are either: 

(1) Published in a peer-reviewed sci-
entific or technical journal; or 

(2) Publicly and officially cited by a 
Federal agency in support of an agency 
action that has the force and effect of 
law. 
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(q) Reading room materials means 
records (paper or electronic) that are 
required to be made available to the 
public under 5 U.S.C. 552(a)(2), as well 
as other records that a bureau, at its 
discretion, makes available to the pub-
lic for inspection and copying without 
requiring the filing of a FOIA request. 

(r) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term ‘‘news’’ 
means information that is about cur-
rent events or that is (or would be) of 
current interest to the public. Exam-
ples of news media entities include, but 
are not limited to, newspapers, tele-
vision or radio stations broadcasting to 
the public at large, and publishers of 
periodicals (but only in those instances 
when they can qualify as disseminators 
of ‘‘news’’) who make their products 
available for purchase or subscription 
by the general public. To be in this cat-
egory, a requester must not be seeking 
the requested records for a commercial 
use. Further, a bureau normally will 
not consider requests for records in-
volving news dissemination to be com-
mercial-use requests. 

(s) Research data means the recorded 
factual material commonly accepted in 
the scientific community as necessary 
to validate research findings, but not 
such things as trade secrets, commer-
cial information, personnel and med-
ical information and any similar infor-
mation which is protected under law. 

(t) Review means the examination of 
a record located in response to a re-
quest in order to determine whether 
any portion of it is exempt from disclo-
sure. It also includes the deletion of ex-
empt material or other processing nec-
essary to prepare the record(s) for dis-
closure, including routine consultation 
among bureau staff and attorneys re-
garding the applicability of exemp-
tions; and time spent considering any 
formal objection to disclosure made by 
a submitter under § 2.23(f). 

(u) Search means the process of look-
ing for and retrieving agency records 
and information responsive to a re-
quest (manually or by automated 
means). 

(v) Submitter means any person or en-
tity outside the Federal Government 

from whom the Department directly or 
indirectly obtains commercial or finan-
cial information. The term includes, 
but is not limited to individuals, cor-
porations, and state, local, tribal, and 
foreign governments. 

(w) Workday means a regular Federal 
workday. It does not include Satur-
days, Sundays, or Federal legal public 
holidays.

Subpart B—Information Routinely 
Available to the Public with-
out Filing a FOIA Request

SOURCE: 67 FR 64530, Oct. 21, 2002, unless 
otherwise noted.

§ 2.4 How do I obtain information rou-
tinely available to the public? 

A great deal of information is avail-
able to the public without filing a 
FOIA request. Examples are Depart-
mental policies, procedures, and orga-
nizational descriptions. The following 
guidance will help you obtain this in-
formation. [NOTE: For copies of records 
that are not routinely available, you 
must submit a FOIA request to the DOI 
office where the records are located. 
Procedures for requesting records 
under the FOIA are provided in Sub-
part C of this part.] 

(a) General. (1) General information 
about DOI or one of its bureaus may be 
obtained by visiting DOI’s home page 
(see Appendix B to this part for a list 
of Internet addresses) or by contacting 
the Office of Public Affairs/Commu-
nications for the appropriate bureau 
(see Appendix A to this part for a list 
of DOI contacts). Many documents are 
made available to the public through 
DOI’s reading rooms. Some documents 
also may be available in DOI’s elec-
tronic reading rooms on the Internet. 

(2) Information on DOI’s FOIA Pro-
gram and a Reference Guide to assist 
you in obtaining various types of infor-
mation are available in DOI’s reading 
rooms, through the FOIA home page, 
or by contacting the Departmental 
FOIA Officer. 

(3) To obtain information about spe-
cific records in DOI, you also may refer 
to: 

(i) The index of documents frequently 
requested under the FOIA, which is
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available in DOI’s reading rooms, 
through the FOIA home page, or by 
contacting one of the bureau FOIA Of-
ficers; and 

(ii) The index and description of 
DOI’s major information and record lo-
cator systems, which are available in 
DOI’s reading rooms, through the FOIA 
home page, or by contacting one of the 
bureau FOIA Officers. 

(4) Another source of information is 
DOI’s Library, which contains over one 
million holdings dealing with a broad 
range of matters pertaining to the De-
partment’s mission. You may wish to 
visit the Library, which is located at 
the C Street entrance of the Main Inte-
rior Building, 1849 C Street, NW., Wash-
ington, DC 20240 (see Appendix A to 
this part). The Library is open to the 
public for on-site reference use from 
7:45 a.m.–5:00 p.m., Monday–Friday (ex-
cluding Federal legal public holidays). 
Additional information regarding the 
Library’s holdings and services may be 
obtained by visiting its home page (see 
Appendix B to this part). 

(b) Published information and rules. 
Under 5 U.S.C. 552(a)(1), bureaus are re-
quired to publish certain information 
in the FEDERAL REGISTER for the guid-
ance of the public, such as descriptions 
of their central and field organizations, 
functions, procedures, substantive 
rules, and statements of general policy. 

(c) Reading room materials. (1) Under 5 
U.S.C. 552(a)(2), each bureau is respon-
sible for making the information listed 
in paragraphs (c)(1)(i) through (v) of 
this section available for public inspec-
tion and copying unless the materials 
are promptly published and copies of-
fered for sale. Bureaus must make any 
such records created on or after No-
vember 1, 1996, available by the Inter-
net or by other computer telecommuni-
cation methods or electronic means as 
quickly as practicable. 

(i) Final opinions rendered in the ad-
judication of cases. 

(ii) Policy statements and interpreta-
tions which have been adopted by DOI 
and are not published in the FEDERAL 
REGISTER. 

(iii) Administrative staff manuals 
and instructions affecting the public. 

(iv) Copies of records that have been 
or are likely to become the subject of 

frequent FOIA requests and an index of 
those documents. 

(v) A subject-matter index of its 
reading room records (see § 2.5). 

(2) Bureaus may, at their discretion, 
make other records available for in-
spection and copying in reading rooms 
or via their home pages. 

(d) Inspection and copying of reading 
room materials. (1) Reading room mate-
rials are available for inspection and 
copying at the locations listed in Ap-
pendix A to this part and, in some 
cases, through the Internet; however, 
not all records may be available in all 
locations. 

(i) If you need assistance in deter-
mining the location and availability of 
the records you are seeking, contact 
the appropriate reading room or FOIA 
Contact listed in Appendix A to this 
part. 

(ii) If you file a FOIA request for 
reading room materials and the infor-
mation you request is available on the 
Internet, the FOIA Contact should 
refer you to the appropriate Web site. 
If the reading room materials are not 
available electronically, the FOIA Con-
tact may either send you the mate-
rials, or forward your request to the 
appropriate reading room and provide 
the name and telephone number of a 
staff member you may contact. You 
may, nevertheless, ask the bureau to 
process your request as any other FOIA 
request. 

(2) A bureau may delete exempt in-
formation from some records before 
making them available for inspection 
and copying in a reading room. (See 
§ 2.21(c)). You may not appeal a bu-
reau’s decision to delete exempt infor-
mation from a document it places in a 
public reading room. If you would like 
access to the entire record, you must 
submit a FOIA request under the pro-
cedures in Subpart C of this part. How-
ever, this does not guarantee that the 
entire record will be released. If you 
submit such a FOIA request and are 
not satisfied with the response, you 
may file an appeal as described in § 2.28. 

(3) There is no charge to inspect read-
ing room materials. Copying services 
will be provided at the fees specified in 
Appendix C to this part. However, 
other fees may apply where a bureau 
has a statute that specifically requires

VerDate jul<14>2003 14:07 Nov 22, 2003 Jkt 200175 PO 00000 Frm 00011 Fmt 8010 Sfmt 8010 Y:\SGML\200175T.XXX 200175T



12

43 CFR Subtitle A (10–1–03 Edition)§ 2.5

the bureau to set fees for particular 
types of records. 

(4) If you submit a fee waiver request 
for information in a reading room, it 
will be processed under the procedures 
in § 2.19.

§ 2.5 Does DOI maintain an index of its 
reading room materials? 

Each bureau will maintain and make 
available for public inspection and 
copying a current subject-matter index 
of its reading room materials (5 U.S.C. 
552(a)(2)). The index will be available in 
the bureau’s reading room(s) and in 
their electronic reading rooms on the 
Internet. Each index will be updated 
regularly.

§ 2.6 Will the Department accept writ-
ten requests, including fax, e-mail, 
or telephone requests, for routinely 
available information? 

Yes. Although a request for this type 
of information is not a FOIA request, 
the bureau will send you the requested 
information and charge you for the 
copies, according to the fee schedule in 
Appendix C to this part. While the bu-
reau will attempt to respond to oral re-
quests (those made by telephone or 
otherwise) for routinely available in-
formation, you should submit complex 
requests in writing to avoid any risk of 
misunderstanding.

Subpart C—Requests for Records 
under the FOIA

SOURCE: 67 FR 64530, Oct. 21, 2002, unless 
otherwise noted.

§ 2.7 What do I need to know before fil-
ing a FOIA request? 

(a) If the records you are seeking are 
not routinely available as described in 
Subpart B of this part, you must sub-
mit a FOIA request to the FOIA Con-
tact at the bureau office where you be-
lieve the records are maintained (see 
Appendix A to this part). FOIA re-
quests must be submitted in writing 
(this includes fax and e-mail)—DOI 
does not accept oral FOIA requests. Be-
fore submitting a request, you may 
find it useful to contact the appro-
priate bureau FOIA Contact or the De-
partmental FOIA Officer for additional 
information concerning DOI’s FOIA 
Program. You may find the Depart-

ment’s Reference Guide, which is avail-
able electronically through the FOIA 
home page and in paper form as well, 
helpful in making your request. 

(b) The FOIA requires that we release 
records unless they are protected by 
one of nine exemptions (see Appendix E 
to this part). 

(c) The Act does not require a bureau 
to answer questions that may be asked 
in a FOIA request. 

(d)(1) In order for a record to be con-
sidered subject to your FOIA request, 
it must be in the bureau’s possession 
and control at the time the bureau be-
gins its search for responsive records. 
There is no obligation for the bureau to 
create or compile a record to satisfy a 
FOIA request (for example, by com-
bining or compiling selected items 
from manual files, preparing a new 
computer program, calculating propor-
tions, percentages, frequency distribu-
tions, trends and comparisons, or cre-
ating maps). Normally if a bureau is 
extracting information from an exist-
ing computer database, this would not 
constitute the creation of a new record. 
However, a bureau has the option of 
creating a new record if— 

(i) Doing so will provide a more use-
ful response to the requester, 

(ii) It is less burdensome than pro-
viding the existing records, and 

(iii) The newly created record is fully 
responsive to the request. 

(2) The fee in this case will not be 
more than the fee for the individual 
records. Fees will be charged con-
sistent with the schedule in Appendix C 
to this part.

§ 2.8 What information do I include in 
my request? 

(a) Description of records. 
(1) You must describe the requested 

records in enough detail to enable an 
employee familiar with the subject 
area of the request to locate the 
record(s) with a reasonable amount of 
effort. Be as specific as possible in de-
scribing the records you are seeking. 
For example, whenever possible: 

(i) Identify the date, title or name, 
author, recipient, and the subject of 
the record; the office that created it, 
the present custodian of the record and 
the geographical location (e.g., head-
quarters or a regional/field office); the 
timeframe for which you are seeking 
records; and any other information
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that will assist the bureau in locating 
the material. 

(ii) If the request involves a matter 
in litigation, state the case name and 
docket number as well as the court in 
which the case was filed. 

(2) The bureau will not begin proc-
essing your request until any issues re-
garding the scope or nature of your re-
quest are resolved. When a request is 
overly broad, unclear, involves an ex-
tremely voluminous amount of records, 
or a burdensome search, the bureau 
will contact you to identify and clarify 
the records you are seeking. It will 
work with you to define the subject 
matter, clarify terms that are used, or 
narrow the scope of your request. 

(3) The time limit for responding to 
your request will not start until the 
bureau receives a request reasonably 
describing the records or clarifying the 
initial request. If the bureau asks you 
for additional clarification and does 
not hear from you within 20 workdays, 
it will assume that you are no longer 
interested in pursuing your request and 
will close the file on your request. 

(b) Fee information. 
(1) Unless you request a fee waiver 

(see paragraph (b)(2) of this section), 
you should state that you are willing 
to pay all fees associated with proc-
essing your request or that you are 
willing to pay up to a specified 
amount. The bureau will not begin 
processing your request until this writ-
ten assurance has been received. If the 
bureau anticipates that the fees for 
processing your request exceed the 
amount you have indicated you are 
willing to pay, the bureau will notify 
you that it needs your assurance of 
payment of fees as high as are antici-
pated, or an advance payment (see 
§ 2.18(b) and (c)). If the bureau does not 
hear from you within 20 workdays, it 
will assume that you are no longer in-
terested in this matter and will close 
the file on your request. 

(2) You may request a fee waiver. If 
you are seeking a fee waiver, you must 
provide sufficient justification to sup-
port your fee waiver request (see the 
criteria in § 2.19 and in Appendix D to 
this part). Failure to provide adequate 
justification will result in a denial of 
your fee waiver request. Remember 
that if you are requesting a fee waiver, 

the burden is on you to demonstrate in 
your request that you are entitled to 
it. The bureau will not begin proc-
essing your request until the fee issues 
are resolved. As an option, at the same 
time you request a fee waiver you may 
state your willingness to pay regard-
less of whether a fee waiver is granted. 
This will permit the bureau to process 
your request for records at the same 
time it is considering the fee waiver re-
quest. If you are required to pay a fee, 
and it is later determined on appeal 
that you are entitled to a full or par-
tial fee waiver, an appropriate refund 
will be made. 

(3) You should indicate what fee cat-
egory you are in, i.e., if you are a com-
mercial-use requester, news media, 
educational institution/noncommercial 
scientific institution, or other re-
quester (see §§ 2.3 and 2.17(a)). If you 
submit a FOIA request on behalf of an-
other person or organization (for exam-
ple, if you are an attorney submitting 
a request on behalf of a client), it is the 
underlying requester’s identity and in-
tended use that determines the fee cat-
egory. If your fee category is unclear 
to the bureau, the 20-workday statu-
tory time limit for processing your re-
quest will not begin to run (see 
§ 2.12(b)) until this matter has been re-
solved. If the bureau requests addi-
tional clarification and does not hear 
from you within 20 workdays, it will 
assume that you are no longer inter-
ested in this matter and will close the 
file on your request. 

(c) Mailing address information: 
Your postal address is required for the 
bureau to mail any responsive docu-
ments to you. 

(d) The following information will as-
sist the bureau in processing your re-
quest: 

(1) The words ‘‘FOIA REQUEST’’ 
(prominently displayed) on the request 
letter and the envelope, or subject line 
of a request sent via e-mail or fax, or 
‘‘PRIVACY ACT REQUEST’’ when re-
questing records pertaining to yourself 
that you believe are covered by the 
Privacy Act, as well as citing the ap-
propriate act in your letter; 

(2) Your telephone number (where 
you can be reached during normal busi-
ness hours), e-mail address and fax 
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number, if available, in case the bu-
reau, or the Department needs to com-
municate with you about your request. 
This information is very important. 

(3) A list of all the bureau FOIA Con-
tacts to which you are sending your re-
quest. For the quickest possible han-
dling, you should address a separate 
copy of your request to each bureau 
FOIA Contact where you believe the 
records are maintained. 

(4) When making a request for per-
sonal records about another individual, 
a written authorization from that indi-
vidual and any other information re-
quired by the Privacy Act system of 
records notice; or proof that the indi-
vidual is deceased (for example, a copy 
of a death certificate or an obituary) as 
the Privacy Act does not apply to a de-
ceased individual. (NOTE: Information 
about a deceased individual may be 
subject to protection under exemption 
(6) of the FOIA if the release of the in-
formation could result in an invasion 
of the privacy of a living individual.)

§ 2.9 May I specify the form or format 
of disclosure? 

Generally, you may choose the form 
or format of disclosure for records that 
you request under the FOIA (5 U.S.C. 
552(a)(3)(B)). Bureaus must provide the 
record in the requested form/format if 
the office responding to the request can 
readily reproduce the record in that 
form/format with reasonable efforts. 
However, if the process of providing the 
information in the requested format 
would damage or destroy an original 
document, it may not be possible to 
honor your format request. Bureaus 
must make reasonable efforts to main-
tain their records in forms or formats 
that are reproducible. You may be 
charged the direct costs involved in 
converting information to the re-
quested format if the bureau normally 
does not maintain the information in 
that format.

§ 2.10 Where do I send my request? 

(a) DOI does not have a central loca-
tion where you may submit your FOIA 
request nor does it maintain a central 
index or database of documents in its 
possession. DOI’s files are decentralized 

and are maintained by various bureau 
offices throughout the country. 

(b) Submit your request in writing to 
the FOIA Contact at the bureau office 
where you believe the records are 
maintained. If it is unclear where to 
send your request, seek assistance from 
the FOIA Contact of the bureau that 
manages the programs whose records 
you are requesting or the Depart-
mental FOIA Officer. You may have to 
do a little research to find the proper 
office to handle your inquiry, but you 
will save time in the long run if you 
send your request directly to the FOIA 
Contact at the appropriate bureau of-
fice. The bureau will process your re-
quest as follows: 

(1) A request to a bureau head-
quarters office may be presumed to 
seek only records from the head-
quarters office, unless the request 
specifies otherwise. 

(2) A request to a regional/field office 
of a bureau may be presumed to seek 
only records at that office, unless the 
request specifies otherwise. 

(3) If a request to a bureau states 
that it seeks records located at another 
specific office of the same bureau, the 
appropriate FOIA Contact will refer 
the request to the other office. If the 
request states that it seeks records 
from other unspecified offices within 
the same bureau, the FOIA Contact 
will send the request to the Bureau 
FOIA Officer who will refer it to those 
offices that, to the best of his/her 
knowledge, have or are likely to have 
responsive records. 

(4) If a request to a bureau states 
that it seeks records of another speci-
fied bureau, the bureau will refer the 
request to the appropriate bureau for 
response. If the request states that it 
seeks records from other unspecified 
bureaus, the FOIA Contact will send 
the request to the Bureau FOIA Officer 
who will ensure that the request is re-
ferred to those bureaus which, to the 
best of his/her knowledge, have or are 
likely to have responsive records. In ei-
ther case, the Bureau FOIA Officer will 
notify you of the referral in writing 
and provide the name of a contact in 
the other bureau(s) to which the refer-
ral was made.
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§ 2.11 Why is it important to send my 
request to the right office? 

The bureau and office FOIA Contacts 
listed in Appendix A to this part have 
primary responsibility for responding 
to FOIA requests. Failure to send your 
request to the FOIA Contact at the ap-
propriate bureau office may delay proc-
essing, because the time limit for the 
bureau to respond will not begin to run 
until a request complying with §§ 2.8 
and 2.10 is received by the bureau office 
where the records are maintained. The 
processing of your request may be de-
layed if you send it to the Secretary of 
the Interior (or other high-level offi-
cials), the Office of Public Affairs/Com-
munications, the DOI FOIA Officer, or 
the Department/bureau’s webmaster.

§ 2.12 When can I expect the response? 

(a) Basic time limit. Ordinarily, a bu-
reau has 20 workdays from the date of 
receipt to determine whether to grant 
or deny your FOIA request (see para-
graph (b) of this section). The bureau 
will notify you immediately upon 
reaching its decision. If you have not 
received a response within 20 work-
days, or 30 workdays if an extension 
has been taken (see § 2.13) (be sure to 
allow for mailing time), you may con-
tact the bureau to ask about the delay 
(see Appendix A to this part). You also 
have the right to consider any non-
response within these time limits as a 
denial of records and file a formal ap-
peal (see § 2.28(a)(3)) or lawsuit. These 
time limits do not apply to requests for 
expedited processing (see § 2.14). 

(b) Running of basic time limit. The 20 
workday time limit begins to run when 
a request complying with the proce-
dures in §§ 2.8 and 2.10 is received by the 
FOIA contact at the bureau office that 
has the records you are seeking. This 
means that all issues regarding fees 
and the scope of your request must be 
resolved before the bureau will begin 
processing your request.

§ 2.13 When may the bureau take a 
time extension to respond to my re-
quest? 

(a) The bureau may extend the 20-
workday time limit for 10 more work-
days when it needs to: 

(1) Search for and collect the re-
quested records from multiple offices; 
or 

(2) Search for, collect, and examine a 
voluminous amount of separate and 
distinct records sought in a single re-
quest; or 

(3) Consult with another agency hav-
ing a substantial interest in the deter-
mination of the request or with one or 
more bureaus of the Department hav-
ing substantial subject-matter interest 
in the request. 

(b) If the bureau intends to take an 
extension under this subsection, it will 
notify you in writing and provide the 
reason for the extension and the date it 
expects to make a determination on 
your request. 

(c) If an extension is necessary and 
the bureau is unable to respond to your 
request within 30 workdays, it will no-
tify you in writing when you may ex-
pect a final response and advise you of 
your appeal rights. If an extension is 
taken and you have not received a re-
sponse in 30 workdays, you may con-
sider the request denied and file an ap-
peal under § 2.28(a)(3) or file a lawsuit. 

(d) A bureau may not take an exten-
sion of time to decide whether to grant 
a request for a fee waiver.

§ 2.14 When can I get expedited proc-
essing? 

(a) When requested, a bureau will 
provide expedited processing if you 
demonstrate to the satisfaction of the 
bureau that the request involves: 

(1) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(2) An urgency to inform the public 
about an actual or alleged Federal Gov-
ernment activity if the request is made 
by a person primarily engaged in dis-
seminating information. In most situa-
tions, a person primarily engaged in 
disseminating information will be a 
representative of the news media. The 
requested information must be the 
type of information which has par-
ticular value that will be lost if not 
disseminated quickly, and ordinarily 
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refers to a breaking news story of gen-
eral public interest. However, informa-
tion of historical interest only, or in-
formation sought for litigation or com-
mercial activities would not qualify, 
nor would a news media deadline unre-
lated to breaking news; or 

(3) The loss of substantial due process 
rights. 

(b) A request for expedited processing 
should be submitted with your FOIA 
request. For a prompt determination, 
you must submit a request complying 
with the requirements of §§ 2.8 and 2.10 
to the FOIA Contact at the bureau of-
fice that maintains the records you are 
seeking. 

(c) If you are seeking expedited proc-
essing, you must submit a statement 
explaining in detail the basis for your 
request. You must certify in your let-
ter that your need for expedited proc-
essing is true and correct to the best of 
your knowledge and belief. For exam-
ple, a requester within the category of 
paragraph (a)(2) of this section, if not a 
full time member of the news media, 
must establish that he or she is a per-
son whose main professional activity 
or occupation is information dissemi-
nation, though it need not be his/her 
sole occupation. 

(d) Within 10 calendar days of receipt 
of your request, the bureau will notify 
you whether it will grant expedited 
processing. If expedited processing is 
granted, the bureau will give priority 
to that FOIA request and process the 
request as soon as practicable. If expe-
dited processing is denied, the bureau 
will notify you of your right to appeal 
the decision on expedited processing. 
Appeals of denials of requests for expe-
dited processing will be processed 
ahead of other appeals (see § 2.32(b)). If 
the bureau has not responded to your 
request for expedited processing within 
10 calendar days, you have a right to 
file an appeal for nonresponse (see 
§ 2.28(a)(7)).

§ 2.15 Will I be charged fees? 

Bureaus will charge fees consistent 
with the provisions in §§ 2.16 and 2.17. 
The fee schedule in Appendix C to this 
part applies to all bureaus of the De-
partment.

§ 2.16 How are fees determined? 
(a) Authority. Bureaus are authorized 

to charge fees to recover the direct 
costs of searching for, reviewing (com-
mercial-use requesters only) and dupli-
cating documents to respond to a FOIA 
request. However, nothing in this sub-
section will supersede any statutory 
authority which requires the bureau to 
charge specific fees for certain types of 
records. 

(b) Policy. (1) Unless waived under the 
criteria in §§ 2.19 or 2.20, bureaus will 
charge fees for responding to FOIA re-
quests consistent with the provisions 
of this section and the fee schedule in 
Appendix C. 

(2) A bureau normally will not charge 
a fee where the fee would be $30 or less. 
However, if the bureau has a reason-
able basis to conclude that a requester 
or group of requesters has divided a re-
quest into a series of requests on a sin-
gle subject or related subjects to avoid 
fees, the requests may be aggregated 
and fees charged accordingly. Bureaus 
may presume that multiple requests of 
this type that are made within a 30-day 
period have been made in order to 
avoid fees. Where requests are sepa-
rated by a longer period, bureaus will 
aggregate them only where there exists 
a solid basis for determining that ag-
gregation is warranted under all the 
circumstances involved. Multiple re-
quests involving unrelated matters will 
not be aggregated. 

(3) Where a bureau responds to a re-
quest on behalf of more than one bu-
reau, the fees that would be chargeable 
by all bureaus involved will be consid-
ered in determining whether the total 
FOIA processing fee is $30 or less. If a 
bureau is responding on behalf of more 
than one bureau, and you fall under 
one of the fee categories in § 2.17(a)(2) 
or (a)(3), you will be entitled to receive 
up to a total of 100 pages of duplication 
without charge (there is no charge for 
searching for responsive records). If a 
bureau is responding on behalf of more 
than one bureau, and you fall under the 
fee category in § 2.17(a)(4), you will be 
entitled to receive up to a total of 100 
pages of duplication and two hours of 
search time without charge. 

(4) If a bureau obtains research data 
solely in response to your FOIA re-
quest, it may charge you a reasonable 
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fee equaling the full cost of obtaining 
the research data from the recipient. 

(c) Searches. Searches will be con-
ducted in the most efficient and least 
expensive manner, so as to minimize 
costs for both you and the bureau. Ex-
cept where provided in §§ 2.17(a)(2) and 
(a)(3), bureaus will charge for time 
spent in the following search activities: 

(1) Time spent in trying to locate 
records which come within the scope of 
the request, whether or not documents 
responsive to the request are located or 
the records located are exempt from 
disclosure; and 

(2) Direct costs involving the use of 
computer time to locate requested 
records. 

(d) Reviews (Commercial-use requests 
only). (1) Bureaus will charge commer-
cial-use requesters (see § 2.17(a)(1)) for 
time spent by bureau staff and attor-
neys in reviewing requested records for 
releasability. (See § 2.3(e).) 

(2) Review costs will be assessed even 
if a record ultimately is not disclosed. 

(e) Duplication. Bureaus will charge 
duplication fees according to the fee 
schedule in Appendix C to this part. 

(f) Categories of requesters. There are 
four categories of requesters for the 
purposes of determining fees—commer-
cial-use, educational and noncommer-
cial scientific institutions, news media, 
and all others. (See §§ 2.3 and 2.17.)

§ 2.17 How will my requester category 
affect the fees that I am charged? 

(a) When you submit a FOIA request, 
you must specify your fee category. 
Based on the information you provide, 
the bureau office processing your re-
quest will decide your fee category and 
charge as follows: 

(1) Commercial-use requesters are 
charged fees for costs incurred in docu-
ment search, review, and duplication. 

(2) Educational/noncommercial sci-
entific institutions are charged for doc-

ument duplication, except that the 
first 100 pages of paper copies (or the 
equivalent cost thereof if the records 
are in some other form) will be pro-
vided without charge. The bureau will 
not charge such requesters for docu-
ment search and review. 

(3) News media requesters are 
charged for document duplication, ex-
cept that the first 100 pages of paper 
copies (or the equivalent cost thereof if 
the records are in some other form) 
will be provided without charge. The 
bureau will not charge such requesters 
for document search and review. 

(4) Requesters not covered by para-
graphs (a)(1) through (a)(3) of this sec-
tion—‘‘other requesters’’ are charged 
fees for document search and duplica-
tion, except that they are entitled to 
the first two hours of search time and 
the first 100 pages of paper copies with-
out charge (or the equivalent cost 
thereof if the records are in some other 
form). The bureau will not charge such 
requesters for document review. 

(b) If you do not submit sufficient in-
formation in your FOIA request for the 
bureau to determine your fee category 
(see paragraphs (a)(1) through (a)(4) of 
this section), the bureau may ask you 
to provide additional clarification. 
This applies to all requesters. The bu-
reau will notify you promptly when ad-
ditional information is needed. In these 
circumstances, the 20-workday statu-
tory time limit for responding to your 
request will not begin to run until you 
provide sufficient information. If the 
bureau requests additional clarifica-
tion and does not hear from you within 
20 workdays, it will assume that you 
are no longer interested in this matter 
and will close the file on your request. 

(c) The following table summarizes 
the chargeable fees for each category 
of requester.

Category Search fees Review fees Duplication fees 

Commercial Use ...................................................... Yes ............................ Yes ............................ Yes 
Educational Institution.
Non-Commercial Scientific Institution ..................... No .............................. No .............................. Yes 

(100 pages free) 
News Media.
All Other .................................................................. Yes ............................

(2 hours free) .............
No .............................. Yes 

(100 pages free) 
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§ 2.18 How are fees assessed and col-
lected? 

(a) Threshold for charging fees. Except 
in those situations covered by 
§ 2.16(b)(2), the bureau will not charge 
you if the fee is $30 or less. 

(b) Notice of anticipated fees. (1) Unless 
you have been granted a fee waiver or 
have previously agreed to pay all the 
fees associated with your request, or 
the anticipated fee is $30 or less, the 
bureau will: 

(i) Promptly notify you of the esti-
mated costs and ask you to provide 
written assurance of payment of all 
fees or fees up to a designated amount; 
and 

(ii) Give you an opportunity to mod-
ify your request at that time to reduce 
the fee. 

(2) After the bureau begins processing 
your request, if it finds that the actual 
cost will exceed the amount you pre-
viously agreed to pay, the bureau will: 

(i) Stop processing your request; 
(ii) Promptly notify you of the higher 

amount and ask you to provide written 
assurance of payment; and 

(iii) Give you an opportunity to mod-
ify your request to reduce the fee. 

(c) Advance payment. (1) The bureau 
will require advance payment when the 
estimated fee is over $250 and— 

(i) You have never made a FOIA re-
quest to DOI requiring you to pay fees; 
or 

(ii) You did not pay a previous FOIA 
fee promptly. 

(2) If you have previously failed to 
pay a fee within 30 calendar days of the 
date of billing, the bureau will require 
you to: 

(i) Pay the full amount owed plus any 
applicable interest penalties (see para-
graph (g) of this section) and to make 
an advance payment of the full amount 
of the estimated fee of the new request; 
or 

(ii) Demonstrate that you have, in 
fact, paid the prior fee. 

(3) At the same time the bureau noti-
fies you that an advance payment is 
due, it will give you an opportunity to 
modify your request to reduce the fee. 

(d) Resolving the fee issue. The bureau 
will not start processing your request 
until the fee issue has been resolved 
(see §§ 2.8(b) and 2.12(b)). If the bureau 
seeks clarification from you about a 

fee issue and does not hear from you 
within 20 workdays, it will assume that 
you are no longer interested in this 
matter and will close the file on your 
request. 

(e) Billing procedures. If you are re-
quired to pay a fee associated with 
your request, the bureau that processes 
your request will send you a bill for 
collection. 

(f) Form of payment. You should sub-
mit a check or money order made pay-
able to the ‘‘Department of the Inte-
rior’’ or the bureau furnishing the in-
formation. The term United States or 
the initials ‘‘U.S.’’ should not be in-
cluded on the check or money order. 
Where appropriate, the official respon-
sible for handling a request may re-
quire that payment by check be made 
in the form of a certified check. Some 
bureaus accept payment by credit card. 
Contact the bureau to determine what 
forms of payment it accepts. 

(g) Failure to pay fees. The bill for col-
lection or the response letter will in-
clude a statement that interest will be 
charged in accordance with the Debt 
Collection Act of 1982, as amended (31 
U.S.C. 3717) and implementing regula-
tions, if the fees are not paid within 30 
calendar days of the date of the bill. 
This requirement does not apply if the 
requester is a state, local, or tribal 
government.

§ 2.19 When will bureaus waive fees? 
(a) Fees for processing your request 

may be waived if you meet the criteria 
listed in paragraph (b) of this section 
and Appendix D to this part. The bur-
den is on you to justify entitlement to 
a fee waiver. Requests for fee waivers 
are decided on a case-by-case basis. 
The fact that you have received a fee 
waiver in the past does not mean you 
are automatically entitled to a fee 
waiver for every request you may sub-
mit, because the essential element of 
any fee waiver determination is wheth-
er the release of the particular docu-
ments sought in the request will likely 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government. The bureau 
will rely on the fee waiver justification 
you have submitted in your request 
letter. If you do not submit sufficient 
justification, your fee waiver request 
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will be denied. The bureau may, at its 
discretion, communicate with you to 
request additional information if nec-
essary. However the bureau must make 
a determination on the fee waiver re-
quest within the statutory time limit, 
even if the agency has not received 
such additional information. In certain 
circumstances, a partial fee waiver 
may be appropriate, if some, but not 
all, of the requested records are likely 
to contribute significantly to public 
understanding of the operations and 
activities of the Government. 

(b) Bureaus will waive fees (in whole 
or part) if disclosure of all or part of 
the information is in the public inter-
est because its release— 

(1) Is likely to contribute signifi-
cantly to public understanding of the 
operations or activities of the Govern-
ment; and 

(2) Is not primarily in the commer-
cial interest of the requester. 

(c) If a bureau denies your request for 
a fee waiver, it will notify you, in writ-
ing, of the following: 

(1) The basis for the denial, including 
a full explanation of why your fee 
waiver request did not meet DOI’s fee 
waiver criteria (see paragraph (b) of 
this section and Appendix D to this 
part); 

(2) The name(s) and title(s) or posi-
tion(s) of each person responsible for 
the denial; 

(3) The name and title of the Office of 
the Solicitor attorney consulted; and 

(4) A statement that the denial may 
be appealed within 30 workdays after 
the date of the denial letter to the 
FOIA Appeals Officer (see Appendix A 
to this part) under the procedures in 
§ 2.30.

§ 2.20 When will bureaus grant discre-
tionary fee waivers? 

(a) A bureau may waive fees at its 
discretion if a request involves: 

(1) Furnishing a copy of a document 
that the bureau has reproduced for free 
distribution; 

(2) Furnishing one copy of a personal 
document (e.g., a birth certificate) to a 
person who has been required to fur-
nish it for retention by the Depart-
ment; 

(3) Furnishing one copy of the tran-
script of a hearing before a hearing of-

ficer in a grievance or similar pro-
ceeding to the employee for whom the 
hearing was held; 

(4) Furnishing records to donors with 
respect to their gifts; 

(5) Furnishing records to individuals 
or private nonprofit organizations hav-
ing an official, voluntary or coopera-
tive relationship with the Department 
to assist the individual or organization 
in working with the Department; 

(6) Furnishing a reasonable number 
records to members of the U.S. Con-
gress, state, local, and foreign govern-
ments, public international organiza-
tions, and Indian tribes, when to do so 
without charge is an appropriate cour-
tesy, or when the recipient is carrying 
on a function related to that of the De-
partment and to do so will help to ac-
complish the work of the Department; 

(7) Furnishing records when to do so 
is in conformance with generally estab-
lished business custom (e.g., furnishing 
personal reference data to prospective 
employers of former Department em-
ployees); or 

(8) Furnishing one copy of a single 
record in order to assist the requester 
in obtaining financial benefits to which 
he or she may be entitled (e.g., vet-
erans or their dependents, employees 
with Government employee compensa-
tion claims). 

(b) You cannot appeal the denial of a 
discretionary fee waiver.

§ 2.21 How will the bureau respond to 
my request? 

(a) After all the criteria in §§ 2.8 and 
2.10 have been met, the bureau will 
make a reasonable effort to search for 
records responsive to your request. In 
determining which records are respon-
sive to your request, the bureau will 
include any records in its possession 
and control as of the date it begins its 
search. This will include searching for 
records in an electronic form/format, 
except where it would interfere signifi-
cantly with the bureau’s automated in-
formation systems. 

(b) In response to your request, the 
bureau will do one of two things: 

(1) Include the requested records with 
the response letter or notify you of 
how, when, and where the records will 
be made available; or 
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(2) Deny part or all of your request, 
except that the bureau may, consistent 
with Departmental policy, determine 
that a discretionary release is appro-
priate under the particular cir-
cumstances. Your request will be de-
nied or partially denied only if one of 
the nine statutory exemptions listed in 
Appendix E to this part applies to all 
or part of the records you have re-
quested. 

(c) Where a document contains both 
exempt and nonexempt material, the 
bureau will generally separate and re-
lease the nonexempt information. 
When disclosing a record in part, the 
bureau will indicate on the released 
portion of the record how much infor-
mation was deleted, unless doing so 
would harm an interest protected by 
the exemption used to withhold the in-
formation. Further, if technically fea-
sible, the amount of information de-
leted and the exemption used to with-
hold the information will be indicated 
where the deletion is made. If the non-
exempt material is so intertwined with 
the exempt material that disclosure of 
it would leave only meaningless words 
and phrases, the entire portion may be 
withheld. 

(d) If a bureau denies your request for 
records in whole or in part, the bu-
reau’s response will include: 

(1) A reference to the specific exemp-
tion or exemptions authorizing the 
withholding; 

(2) An explanation of the reason(s) 
for the denial; 

(3) An estimate of the volume of in-
formation being withheld. The bureau 
will make a reasonable effort to esti-
mate the volume of any records denied, 
or portions of records (e.g., 100 pages, 4 
Federal Record Center boxes, 1,000 kilo-
bytes, etc.), unless such an estimate 
would harm an interest protected by 
the exemption used to withhold the in-
formation. 

(4) The name(s) and title(s) of the 
person(s) responsible for the denial; 

(5) The name and title of the Office of 
the Solicitor attorney consulted; and 

(6) A statement that the denial may 
be appealed to the FOIA Appeals Offi-
cer (see Appendix A to this part), with-
in 30 workdays of the date of the denial 
letter or 30 workdays after the records 

have been released under the proce-
dures in § 2.30. 

(e) If records do not exist within DOI, 
cannot be located, are not reasonably 
described, or if a procedural issue re-
mains unresolved (e.g., a fee issue), the 
bureau will respond to you in writing, 
including the following information, as 
applicable: 

(1) An explanation of the basis of the 
decision; 

(2) The name(s) and title(s) of the 
person(s) responsible for the decision; 
and 

(3) A statement that the matter may 
be appealed within 30 workdays of the 
date of the response, to the FOIA Ap-
peals Officer under the procedures in 
§ 2.30. 

(f) The bureau must consult with the 
Office of the Solicitor if it is consid-
ering withholding a requested record or 
denying a fee waiver. 

(g) If any fees are due, the bureau 
will notify you in writing of the 
amount. 

(h) All bureau responses will include 
the name and telephone number of a 
contact person in case you have ques-
tions concerning the response. 

(i) Requests for information con-
cerning coal under the Mineral Leasing 
Act or the Mineral Leasing Act for Ac-
quired Lands are subject to special 
rules (see Appendix F to this part).

§ 2.22 What happens if a bureau re-
ceives a request for records it does 
not have or did not create? 

(a) Consultations/referrals within DOI. 
(1) If a bureau receives a request for 
records not in its possession, but which 
it knows another bureau has or is like-
ly to have, it will refer the request to 
that bureau(s) for response. It also will 
notify you of the referral in writing 
and provide the name of a contact in 
the other bureau(s) to which the refer-
ral was made. The time limit for re-
sponding to your request starts when 
the request reaches the bureau office 
that has the records. 

(2) If a bureau (other than the Office 
of Inspector General) receives a request 
for records in its possession that an-
other bureau created or is substan-
tially concerned with, it will consult 
with the other bureau before deciding 
whether to release or withhold the 
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records. As an alternative, the bureau 
may refer the request along with the 
records to that bureau for direct re-
sponse. It will notify you of the refer-
ral in writing and provide the name of 
a contact in the other bureau(s) to 
which the referral was made. Such a re-
ferral does not restart the statutory 
time limit for responding to your re-
quest. 

(b) Consultations/referrals with agencies 
outside DOI. (1) If a bureau receives a 
request for records not in its posses-
sion, but which the bureau believes 
may be in the possession of another 
Federal agency, the bureau will return 
your request and advise you to submit 
it directly to the other agency. If you 
still believe that the records exist 
within DOI, you should notify the bu-
reau FOIA contact of any additional 
information which leads you to believe 
the records exist and where they might 
be found. Alternatively, you may treat 
such a response as a denial of records 
and file an appeal. 

(2) If, in response to a request, a bu-
reau locates documents that originated 
with another Federal agency, it will 
refer the request, along with any re-
sponsive document(s), to that agency 
for a release determination and direct 
response. If the bureau refers the docu-
ments to another agency, it will notify 
you of the referral in writing and pro-
vide the name of a contact at the other 
agency. However, in the following situ-
ations, the bureau will make the re-
lease determination, after consulting 
with the originating agency: 

(i) When the record is of primary in-
terest to DOI (a record is of primary in-
terest to DOI if it was developed or pre-
pared according to DOI regulations or 
directives, or in response to a DOI re-
quest); 

(ii) If DOI is in a better position than 
the originating agency to assess wheth-
er the record is exempt from disclo-
sure; 

(iii) If the originating agency is not 
subject to the FOIA; or 

(iv) When it is more efficient or prac-
tical depending on the circumstances. 

(3) If a bureau receives a request for 
records which have been classified by 
another agency under Executive Order 
12958, Classified National Security In-
formation, or superseding Executive 

order, it must refer the request to that 
agency for response.

§ 2.23 How will a bureau handle a re-
quest for commercial or financial 
information that it has obtained 
from a person or entity outside the 
Federal Government? 

(a) If a bureau receives a FOIA re-
quest for records containing commer-
cial or financial information submitted 
by a person or entity outside the Fed-
eral Government, under Executive 
Order 12600, Predisclosure Notification 
Procedures for Confidential Commer-
cial Information, or superseding Execu-
tive order, the bureau must provide the 
submitter with prompt written notice 
of the request, except as provided in 
paragraph (h) of this section, whenever: 

(1) The submitter has designated the 
information as confidential commer-
cial or financial information, or 

(2) The bureau has reason to believe 
that the information may be protected 
under exemption (4). 

(b) The notice to the submitter will— 
(1) Include a copy of the FOIA re-

quest. 
(2) Describe the information re-

quested or include copies of the perti-
nent records. 

(3) Advise the submitter of the proce-
dures for objecting to the release of the 
requested material and specify the 
time limit for responding. 

(4) Give the submitter no less than 10 
workdays, from receipt (or publication 
as set forth in paragraph (c) of this sec-
tion) of the bureau’s notice, to object 
to the release and to explain the basis 
for the objection, if any. 

(5) Advise the submitter that: 
(i) Information contained in his/her 

objections may be subject to disclosure 
under the FOIA if the bureau receives a 
FOIA request for it; and 

(ii) If the submitter’s objections con-
tain commercial or financial informa-
tion and a requester asks for the objec-
tions under the FOIA, the notification 
procedures of this subsection will 
apply. 

(6) Advise the submitter that it is the 
bureau, rather than the submitter, that 
is responsible for deciding whether the 
information will be released or with-
held. 

(7) If the submitter designated the 
material as confidential commercial or 
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financial information 10 or more years 
before the request, request the submit-
ter’s views on whether he/she still con-
siders the information to be confiden-
tial. 

(c) Where a large number of submit-
ters is involved, the bureau may, rath-
er than providing written notice to 
each submitter, publish a notice in a 
manner reasonably calculated to reach 
the attention of the submitters (e.g., in 
newspapers/newsletters, the bureau’s 
Web site, or the FEDERAL REGISTER). 

(d) Whenever a bureau notifies a sub-
mitter that he/she may be required to 
disclose information in response to a 
FOIA request, it also will notify you 
that it is giving the submitter an op-
portunity to review and comment on 
the material. 

(e) If the submitter has any objection 
to disclosure he/she must submit a de-
tailed written statement including the 
following: 

(1) The justification for withholding 
any portion of the information under 
any exemption of the FOIA. In the case 
of exemption (4), there must be a spe-
cific and detailed discussion of: 

(i) Whether the Government required 
the information in question to be sub-
mitted, and if so, how substantial com-
petitive or other business harm would 
likely result from release; or 

(ii) Whether the submitter provided 
the information voluntarily and, if so, 
how the information in question fits 
into a category of information that the 
submitter customarily does not release 
to the public. 

(2) A certification that the informa-
tion is confidential, has not been dis-
closed to the public by the submitter, 
and is essentially non-public because it 
is not routinely available to the public 
from other sources. 

(3) If not already provided, a tele-
phone number (where the submitter 
can be reached during normal business 
hours, an e-mail address and a fax 
number (if available). This information 
is very important to help the bureau or 
Department communicate with the 
submitter. 

(f) The bureau will review and con-
sider all objections to release that are 
received within the time specified in 
the notice to the submitter. However, 
it is the bureau, rather than the sub-

mitter, that is responsible for deciding 
whether the information should be re-
leased or withheld. If a submitter fails 
to respond to the bureau within the 
time limits specified in the notice, the 
bureau will presume that the submitter 
has no objection to disclosure of the in-
formation. 

(g) If the bureau decides to release 
records over the submitter’s objec-
tions, it will inform the submitter and 
you in writing. The notice to the sub-
mitter will be sent by certified mail, 
return receipt requested, to the sub-
mitter’s last known address and will 
include copies of the records the bu-
reau intends to release and the bu-
reau’s reasons for deciding to release 
them. The notice also will inform the 
submitter that it intends to release the 
records 10 workdays after receipt of the 
notice by the submitter. 

(h) The bureau will not consult with 
the submitter if: 

(1) The bureau responsible for the de-
cision determines that the information 
is exempt from disclosure; 

(2) The information has been lawfully 
published or otherwise made available 
to the public, such as in response to an 
earlier FOIA request or if the sub-
mitter has made the information pub-
lic; 

(3) Disclosure of the information is 
required by statute (other than the 
FOIA) or regulation (other than this 
subpart); 

(4) Disclosure of the information is 
prohibited by statute; or 

(5) The designation of confidentiality 
made by the submitter appears obvi-
ously frivolous. However, the bureau 
will notify the submitter of any final 
decision to disclose the information 15 
workdays prior to releasing it. 

(i) The bureau will inform the sub-
mitter within 10 workdays of the De-
partment’s receipt of a court complaint 
if you file a lawsuit for access to any of 
the withheld records. Similarly, the 
bureau will notify you within 10 work-
days of the Department’s receipt of a 
court complaint if the submitter files a 
lawsuit to prohibit the bureau from 
disclosing the records. 

(j) If the bureau determines that the 
requested information is protected 
from release by exemption (4) of the 
FOIA, the bureau has no discretion to 
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release the information as doing so 
would violate the Trade Secrets Act, a 
criminal provision found at 18 U.S.C. 
1905.

§ 2.24 Is a submitter required to des-
ignate information that is commer-
cially or financially sensitive? 

No. If in the course of responding to 
a FOIA request, a bureau cannot read-
ily determine whether the information 
obtained from a person is commer-
cially or financially sensitive informa-
tion, the bureau will obtain and con-
sider the views of the submitter of the 
information and provide the submitter 
an opportunity to object to any deci-
sion to disclose the information.

§ 2.25 How will a bureau handle a re-
quest for Federally-funded research 
data in the possession of a private 
entity? 

When published research findings are 
produced under a grant or other Fed-
eral assistance, and the findings are 
used by a bureau in developing an 
agency action, e.g., a policy or regula-
tion, research data related to such 
findings are considered agency records 
even if they are in the possession of the 
recipient of the Federal financial as-
sistance (recipient). 

(a) If you submit a FOIA request for 
such research data, the bureau will re-
quire the recipient to provide the infor-
mation to it within a reasonable 
amount of time, so the bureau can con-
sider the data for release to the public 
under the FOIA. 

(b) The bureau will notify you that it 
may charge you for any additional fees 
incurred as a result of obtaining the re-
search data from the recipient. This fee 
is in addition to any fees the bureau 
may charge to process your request 
under the FOIA. 

(c) The bureau will forward a copy of 
the request to the recipient, who is re-
sponsible for searching for and review-
ing the requested information in ac-
cordance with DOI’s FOIA regulations 
(43 CFR part 2). The recipient will for-
ward a copy of any responsive records 
that are located, along with his/her 
recommendations concerning the re-
leasability of the data, and the total 
cost incurred in searching for, review-
ing, and providing the data to the ap-
propriate bureau FOIA contact. 

(d) The bureau will review and con-
sider the recommendations of the re-
cipient regarding the releasability of 
the requested data. However, it is the 
bureau, rather than the recipient, that 
is responsible for deciding whether the 
information will be released or with-
held.

§ 2.26 Does the bureau provide multi-
track processing of FOIA requests? 

(a) A bureau may use two or more 
processing tracks to distinguish be-
tween simple and complex requests 
based on the amount of work and/or 
time needed to process the request, in-
cluding the number of pages involved. 

(b) If a bureau uses multitrack proc-
essing, it will advise requesters in its 
slower track(s) of the criteria of its 
faster track(s). For example, a bureau 
using multitrack processing may pro-
vide requesters in its slower track(s) 
with an opportunity to limit the scope 
of their requests in order to qualify for 
faster processing within the specified 
limits of the bureau’s faster track(s). A 
bureau doing so will contact the re-
quester by telephone or in writing, 
whichever is more efficient in each 
case.

§ 2.27 How will a bureau handle a re-
quest for information that is con-
tained in a Privacy Act system of 
records? (See DOI’s Privacy Act reg-
ulations (Subpart G of this part) for 
additional information.) 

(a) When you request information 
pertaining to yourself that is contained 
in a Privacy Act system of records ap-
plicable to you (i.e., the information 
contained in the system of records is 
retrieved by the bureau using your 
name or other personal identifier), the 
request will be processed under both 
the FOIA and the Privacy Act. If you 
request information about yourself, 
you must submit certain identifying 
information, usually an original signa-
ture (see the appropriate Privacy Act 
system notice and, Subpart G of this 
part) before the bureau will process 
your request. (Note: If you request in-
formation about yourself that is not 
covered by the Privacy Act, e.g., the in-
formation may be filed under another 
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subject, such as an organization, activ-
ity, event, or an investigation not re-
trievable by a name or personal identi-
fier, the request will be treated only as 
a FOIA request.) 

(b) The Privacy Act never prohibits 
disclosure of material that the FOIA 
requires to be released. Both a Privacy 
Act and a FOIA exemption must apply 
to withhold information from you if 
the information you seek is contained 
in a Privacy Act system of records ap-
plicable to you. 

(c) Sometimes a request for Privacy 
Act information is submitted by a 
‘‘third party’’ (an individual other than 
the person who is the subject of the 
Privacy Act record). If you request Pri-
vacy Act information about another in-
dividual, the material will not be dis-
closed without prior written approval 
by that individual unless— 

(1) The release is provided for under 
one of the Privacy Act conditions of 
disclosure (5 U.S.C. 552a(b)), one of 
which is that Privacy Act information 
is releasable if it is required to be re-
leased under the FOIA, or 

(2) In most circumstances, if the indi-
vidual is deceased. See § 2.8(d)(4). 

(d) In handling a request covered by 
paragraph (a) of this section, the fee 
provisions and time limits under the 
FOIA will apply, except that with re-
gard to information that is subject to 
the Privacy Act, the bureau will charge 
only for duplication and not for search 
and review time (see Appendix C to this 
part). There will be no charge if the fee 
for processing the request is $30 or less.

Subpart D—FOIA Appeals

SOURCE: 67 FR 64530, Oct. 21, 2002, unless 
otherwise noted.

§ 2.28 When may I file an appeal? 

(a) You may file an appeal when: 
(1) Records or parts of records have 

been withheld; 
(2) The bureau informs you that you 

have not adequately described the 
records you are seeking, or that it does 
not possess responsive records and you 
have reason to believe it does or you 
question the adequacy of the bureau’s 
search for responsive records; 

(3) A decision has not been made on 
your request within the time limits 
provided in § 2.12; 

(4) The bureau did not address all as-
pects of your request for records; 

(5) You believe there is a procedural 
deficiency (e.g., fees are improperly 
calculated); 

(6) A fee waiver has been denied; or 
(7) A request for expedited processing 

has been denied or not responded to on 
time. (Special procedures apply to this 
type of appeal (see §§ 2.14, 2.29(c), and 
2.32(b)). An appeal of this type relates 
only to the request for expedited proc-
essing and does not constitute an ap-
peal of your underlying request for 
records. 

(b) Before filing an appeal, you may 
wish to communicate with the contact 
person listed in the FOIA response or 
the bureau’s FOIA Officer to see if the 
issue can be resolved informally. Infor-
mal resolution of your concerns may be 
appropriate where the bureau has not 
responded to your request or where you 
believe the search conducted was not 
adequate. In this latter instance, you 
may be able to provide additional in-
formation that may assist the bureau 
in locating records. However, if you 
wish to file an appeal, it must be re-
ceived by the FOIA Appeals Officer 
within the time limits in § 2.29.

§ 2.29 How long do I have to file an ap-
peal? 

(a) Appeals covered by §§ 2.28(a)(1), 
(2), and (4) thru (6). Your appeal must 
be received by the FOIA Appeals Offi-
cer no later than 30 workdays after the 
date of the final response or 30 work-
days after receipt of any records that 
are provided to you. 

(b) Appeals covered by § 2.28(a)(3). 
You may file an appeal any time after 
the time limit for responding to your 
request has passed. 

(c) Appeals covered by § 2.28(a)(7). 
You should file an appeal as soon as 
possible.

§ 2.30 How do I file an appeal? 

(a) You must submit your appeal in 
writing, i.e., by mail, fax or e-mail, to 
the FOIA Appeals Officer, U.S. Depart-
ment of the Interior (see Appendix A 
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for the address). Your appeal must in-
clude the information specified in para-
graph (b) of this section. Failure to 
send your appeal directly to the FOIA 
Appeals Officer may result in a delay 
in processing. 

(b) Your appeal must contain copies 
of all correspondence between you and 
the bureau, including your request and 
the bureau’s response (if there is one). 
DOI will not begin processing your ap-
peal and the time limits for responding 
to your appeal will not begin to run 
until these documents are received. 

(c) You also should include in as 
much detail as possible any reason(s) 
why you believe the bureau’s response 
was in error. 

(d) Include your name and daytime 
telephone number (or the name and 
telephone number of an appropriate 
contact), e-mail address and fax num-
ber (if available), in case DOI needs ad-
ditional information or clarification of 
your appeal. 

(e) If you file an appeal concerning a 
fee waiver denial or a denial of expe-
dited processing, you should, in addi-
tion to complying with paragraph (b) of 
this section, demonstrate fully how the 
criteria in § 2.19(b) (see Appendix D) or 
§ 2.14(a) are met. You also should state 
in as much detail as possible why you 
believe the initial decision was incor-
rect. 

(f) All communications concerning 
your appeal should be clearly marked 
with the words: ‘‘FREEDOM OF IN-
FORMATION APPEAL.’’

§ 2.31 How will DOI respond to my ap-
peal? 

(a) Appeals will be decided by the 
FOIA Appeals Officer. When necessary, 
the FOIA Appeals Officer will consult 
other appropriate offices, including the 
Office of the Solicitor (in the case of 
all denials of information and fee waiv-
ers, and other technical issues as nec-
essary). 

(b) The final decision on an appeal 
will be in writing and will state the 
basis for DOI’s decision as follows: 

(1) Decision to release or withhold 
records. (i) If the FOIA Appeals Officer 
decides to release the withheld records 
or portions thereof, he/she will make 
the records available or instruct the 

appropriate bureau to make them 
available as soon as possible. 

(ii) If the FOIA Appeals Officer de-
cides to uphold in whole or part the de-
nial of a request for records, he/she will 
advise you of your right to obtain judi-
cial review. 

(2) Non-possession of records. If the 
FOIA Appeals Officer decides that the 
requested records exist, the bureau 
that has the records will issue a re-
sponse to you promptly and the FOIA 
Appeals Officer will close the file on 
your appeal. If the FOIA Appeals Offi-
cer decides that the requested records 
cannot be located or do not exist, he/
she will advise you of your right to 
treat the decision as a denial and seek 
judicial review. 

(3) Non-response to a FOIA request. If a 
bureau has not issued an appropriate 
response to your FOIA request within 
the 20-workday statutory time limit, 
the FOIA Appeals Officer will direct 
the bureau to issue a response directly 
to you as soon as possible. If the bu-
reau responds to your request within 
20-workdays after receipt of the appeal, 
the FOIA Appeals Officer will close the 
file on your appeal. Otherwise, the 
FOIA Appeals Officer will advise you 
that you may treat the lack of a re-
sponse by the bureau as a denial of 
your appeal and seek judicial review. 

(4) Incomplete response to a FOIA re-
quest. If a bureau has not issued a com-
plete response to your FOIA request, 
the FOIA Appeals Officer will direct 
the bureau to issue a complete re-
sponse directly to you as soon as pos-
sible, and provide you with the name 
and telephone number of a contact per-
son. The FOIA Appeals Officer will 
close your FOIA appeal and advise you 
that you may treat the incomplete re-
sponse by the bureau as a denial of 
your appeal and seek judicial review. 

(5) Procedural deficiencies. If the FOIA 
Appeals Officer decides that the bureau 
was in error, he/she will instruct the 
bureau to correct the error and advise 
you accordingly. If the FOIA Appeals 
Officer decides that the bureau acted 
properly, he/she will deny your appeal 
and advise you of your right to seek ju-
dicial review. 

(6) Fee waiver denials. If the decision 
is to grant your request for a fee waiv-
er, the FOIA Appeals Officer will advise
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the appropriate bureau of the Depart-
ment’s decision and instruct the bu-
reau to proceed with processing the re-
quest or to refund any monies you have 
paid. If the decision is to deny the fee 
waiver request, the Department will 
advise you of your right to seek judi-
cial review. You also should contact 
the bureau office to make further ar-
rangements to process your request if 
you still wish to obtain the records. 

(7) Denial of expedited processing. If 
the FOIA Appeals Officer decides to 
grant expedited processing, he/she will 
direct the bureau to process your re-
quest as soon as practicable. If your re-
quest for expedited processing is denied 
on appeal, the FOIA Appeals Officer 
will advise you of your right to seek ju-
dicial review of the denial of expedited 
processing.

§ 2.32 How long does DOI have to re-
spond to my appeal? 

(a) The statutory time limit for re-
sponding to an appeal is 20 workdays 
after receipt of an appeal meeting the 
requirements of § 2.30. 

(b) If you request expedited proc-
essing of your appeal, you must dem-
onstrate to the Department’s satisfac-
tion that the appeal meets one of the 
criteria under § 2.14(a). The FOIA Ap-
peals Officer will advise you whether 
the Department will grant expedited 
processing within 10 calendar days of 
its receipt of your appeal. If the FOIA 
Appeals Officer decides to grant expe-
dited processing, he/she will give your 
appeal priority and process it ahead of 
other pending appeals. 

(c) If you have not received a deci-
sion on your appeal within 20 work-
days, you have the right to seek review 
in a District Court of the United States 
(see 5 U.S.C. 552(a)(4) and (6)). In the 
event that the Department is unable to 
reach a decision within the given time 
limits, the FOIA Appeals Officer will 
notify you of the reason for the delay 
and the right to seek judicial review.

§ 2.33 How will the Department notify 
you and the submitter of commer-
cial or financial information when 
it makes an appeal decision con-
cerning such information? 

(a) Notice of appeal decision. If the De-
partment decides on appeal to release 
records over the objections of a sub-

mitter who has advised DOI that the 
information is protected from release 
by exemption (4), the Department will 
advise you and the submitter that it 
intends to release the records 10 work-
days after the notice to the submitter 
regarding the appeal decision. 

(b) Notice of litigation. 
(1) The Department will notify the 

submitter within 10 workdays of re-
ceipt of the court complaint if you file 
a lawsuit seeking access to any records 
found on appeal to be protected from 
release by exemption (4). 

(2) The Department will notify you 
within 10 workdays of receipt of the 
court complaint if the submitter files a 
lawsuit requesting the court to pro-
hibit the Department from releasing 
information it alleges qualifies for pro-
tection under exemption (4).

Subpart E—FOIA Annual Report

SOURCE: 67 FR 64530, Oct. 21, 2002, unless 
otherwise noted.

§ 2.34 Where can I get a copy of DOI’s 
FOIA annual report? 

Under 5 U.S.C. 552(e), DOI is required 
to prepare an annual report regarding 
its FOIA activities. The report includes 
information about FOIA requests, ap-
peals, and litigation against the De-
partment. Copies of DOI’s annual FOIA 
report may be obtained from the De-
partmental FOIA Officer or by con-
tacting DOI’s Library which is located 
at the C Street entrance of the Main 
Interior Building (MIB), 1849 C Street, 
NW., Washington, DC 20240 (see Appen-
dix A to this part). You may access the 
annual reports electronically by vis-
iting DOI’s FOIA home page (see Ap-
pendix B to this part for the Internet 
address).

Subpart F—Declassification of 
Classified Documents

SOURCE: 40 FR 7305, Feb. 19, 1975, unless 
otherwise noted. Redesignated at 67 FR 64530, 
Oct. 21, 2002.

§ 2.41 Declassification of classified 
documents. 

(a) Request for classification review. (1) 
Requests for a classification review of 
a document of the Department of the 
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Interior pursuant to section 5(c) of Ex-
ecutive Order 11652 (37 FR 5209, March 
10, 1972) and section III B of the Na-
tional Security Council Directive Gov-
erning Classification, Downgrading, 
Declassification and Safeguarding of 
National Security Information (37 FR 
10053, May 1972) shall be made in ac-
cordance with the procedures estab-
lished by this section. 

(2) Any person desiring a classifica-
tion review of a document of the De-
partment of the Interior containing in-
formation classified as National Secu-
rity Information by reason of the pro-
visions of Executive Order 12065 (or any 
predecessor executive order) and which 
is more than 10 years old, should ad-
dress such request to the Chief, Divi-
sion of Enforcement and Security Man-
agement, Office of Administrative 
Services, U.S. Department of the Inte-
rior, Washington, DC 20240. 

(3) Requests need not be made on any 
special form, but shall, as specified in 
the executive order, describe the docu-
ment with sufficient particularity to 
enable identification of the document 
requested with expenditure of no more 
than a reasonable amount of effort. 

(4) Charges for locating and reproduc-
ing copies of records will be made when 
deemed applicable in accordance with 
appendix A to this part and the re-
quester will be notified. 

(b) Action on requests for classification 
review. (1) The Chief, Division of En-
forcement and Security Management, 
shall, unless the request is for a docu-
ment over 30 years old, assign the re-
quest to the bureau having custody of 
the requested records for action. In the 
case of requests for declassification of 
records in the custody of the Office of 
the Secretary and less than 30 years 
old, the request shall be processed by 
the Chief, Division of Enforcement and 
Security Management. Requests for de-
classification of documents over 30 
years shall be referred directly to the 
Archivist of the United States. The bu-
reau which has been assigned the re-
quest, or the Chief, Division of Enforce-
ment and Security Management, in the 
case of requests assigned to him, shall 
immediately acknowledge the request 
in writing. Every effort will be made to 
complete action on each request within 
thirty (30) days of its receipt. If action 

cannot be completed within thirty (30) 
days, the requester shall be so advised. 

(2) If the requester does not receive a 
decision on his request within sixty (60) 
days from the date of receipt of his re-
quest, or from the date of his most re-
cent response to a request for more 
particulars, he may apply to the De-
partment of the Interior Oversight 
Committee for Security, U.S. Depart-
ment of the Interior, Washington, DC 
20240, for a decision on his request. The 
Committee must render a decision 
within thirty (30) days. 

(c) Form of decision and appeal to 
Oversight Committee for Security. In the 
event that the bureau to which a re-
quest is assigned or the Chief, Division 
of Enforcement and Security Manage-
ment, in the case of a request assigned 
to him, determines that the requested 
information must remain classified by 
reason of the provisions of Executive 
Order 11652, the requester shall be 
given prompt notification of that deci-
sion and, whenever possible, shall be 
provided with a brief statement as to 
why the information or material can-
not be declassified. He shall also be ad-
vised that if he desires he may appeal 
the determination to the Chairman, 
Department of the Interior Oversight 
Committee for Security, U.S. Depart-
ment of the Interior, Washington, DC 
20240. An appeal shall include a brief 
statement as to why the requester dis-
agrees with the decision which he is ap-
pealing. The Department Oversight 
Committee for Security shall render 
its decision within thirty (30) days of 
receipt of an appeal. The Departmental 
Committee shall be authorized to over-
rule previous determinations in whole 
or in part when, in its judgement, con-
tinued protection is no longer required. 

(d) Appeal to Interagency Classification 
Review Committee. Whenever the De-
partment of the Interior Oversight 
Committee for Security confirms a de-
termination for continued classifica-
tion, it shall so notify the requester 
and advise him that he is entitled to 
appeal the decision to the Interagency 
Classification Review Committee es-
tablished under section 8(A) of the Ex-
ecutive Order 11652. Such appeals shall 
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be addressed to the Interagency Classi-
fication Review Committee, the Execu-
tive Office Building, Washington, DC 
20500. 

(e) Suggestions and complaints. Any 
person may also direct suggestions or 
complaints with respect to the admin-
istration of the other provisions of Ex-
ecutive Order 11652 and the NSC Direc-
tive by the Department of the Interior 
to the Department of the Interior Over-
sight Committee for Security, U.S. De-
partment of the Interior, Washington, 
DC 20240. 

[40 FR 7305, Feb. 19, 1975, as amended at 47 
FR 38327, Aug. 31, 1982]

Subpart G—Privacy Act

SOURCE: 40 FR 44505, Sept. 26, 1975, unless 
otherwise noted. Redesignated at 67 FR 64530, 
Oct. 21, 2002.

§ 2.45 Purpose and scope. 

This subpart contains the regulations 
of the Department of the Interior im-
plementing section 3 of the Privacy 
Act. Sections 2.47 through 2.57 describe 
the procedures and policies of the De-
partment concerning maintenance of 
records which are subject to the Act. 
Sections 2.60 through 2.66 describe the 
procedure under which individuals may 
determine whether systems of records 
subject to the Act contain records re-
lating to them and the procedure under 
which they may seek access to existing 
records. Sections 2.70 through 2.77 de-
scribe the procedure under which indi-
viduals may petition for amendment of 
records subject to the Act relating to 
them. Section 2.79 lists records systems 
that have been exempted from certain 
requirements of the Act. 

[48 FR 56583, Dec. 22, 1983]

§ 2.46 Definitions. 

(a) Act. As used in this subpart, 
‘‘Act’’ means section 3 of the Privacy 
Act, 5 U.S.C. 552a. 

(b) Bureau. For purposes of this sub-
part, a ‘‘bureau’’ is any constituent bu-
reau or office of the Department, in-
cluding the Office of the Secretary and 
any other Departmental office. 

(c) Individual. As used in this sub-
part, ‘‘individual’’ means a citizen of 

the United States or an alien lawfully 
admitted for permanent residence. 

(d) Maintain. As used in this subpart, 
the term ‘‘maintain’’ includes main-
tain, collect, use or disseminate. 

(e) Record. As used in this subpart, 
‘‘record’’ means any item, collection, 
or grouping of information about an in-
dividual that is maintained by the De-
partment or a bureau thereof, includ-
ing, but not limited to, education, fi-
nancial transactions, medical history, 
and criminal or employment history 
and that contains the individual’s 
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print, or a photograph. 

(f) System of records. As used in this 
subpart, ‘‘System of records’’ means a 
group of any records under the control 
of the Department or a bureau thereof 
from which information is retrieved by 
the name of the individual or by some 
identifying number, symbol, or other 
identifying particular assigned to the 
individual. 

(g) Medical records. As used in this 
subpart, ‘‘medical records’’ means 
records which relate to the identifica-
tion, prevention, cure or alleviation of 
any disease, illness or injury including 
psychological disorders, alcoholism 
and drug addiction. 

(h) Office of Personnel Management 
personnel records. As used in the sub-
part, ‘‘Office of Personnel Management 
personnel records’’ means records 
maintained for the Office of Personnel 
Management by the Department and 
used for personnel management pro-
grams or processes such as staffing, 
employee development, retirement, 
and grievances and appeals. 

(i) Statistical records. As used in this 
subpart, ‘‘statistical records’’ means 
records in a system of records main-
tained for statistical research or re-
porting purposes only and not used in 
whole or in part in making any deter-
mination about an identifiable indi-
vidual. 

(j) Routine use. As used in this sub-
part, ‘‘routine use’’ means a use of a 
record for a purpose which is compat-
ible with the purpose for which it was 
collected. 

(k) System notice. As used in this sub-
part, ‘‘system notice’’ means the notice 
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describing a system of records required 
by 5 U.S.C. 552a(e)(4) to be published in 
the FEDERAL REGISTER upon establish-
ment or revision of the system of 
records. 

(l) System manager. As used in this 
subpart, ‘‘system manager’’ means the 
official designated in a system notice 
as having administrative responsibility 
for a system of records. 

(m) Departmental Privacy Act Officer. 
As used in this subpart, ‘‘Departmental 
Privacy Act Officer’’ means the official 
in the Office of the Assistant Sec-
retary—Policy, Budget and Adminis-
tration charged with responsibility for 
assisting the Assistant Secretary—Pol-
icy, Budget and Administration in car-
rying out the functions assigned in this 
subpart and for coordinating the ac-
tivities of the bureaus of the Depart-
ment in carrying out the functions 
which they are assigned in this sub-
part. 

(n) Bureau Privacy Act Officer. As 
used in this subpart, ‘‘Bureau Privacy 
Act Officer’’ means the official within 
each bureau assigned responsibility for 
bureau implementation of the Act and 
the regulations of this subpart. 

(o) Working day. As used in this sub-
part, ‘‘working day’’ means a regular 
Federal work day. It does not include 
Saturdays, Sundays or public legal 
holidays. 

[40 FR 44505, Sept. 26, 1975, as amended at 47 
FR 38327, Aug. 31, 1982; 48 FR 56583, Dec. 22, 
1983; 53 FR 3749, Feb. 9, 1988]

§ 2.47 Records subject to Privacy Act. 
The Privacy Act applies to all 

‘‘records,’’ as that term is defined in 
§ 2.46(e), which the Department main-
tains in a ‘‘system of records,’’ as that 
term is defined in § 2.46(f).

§ 2.48 Standards for maintenance of 
records subject to the Act. 

(a) Content of records. Records subject 
to the Act shall contain only such in-
formation about an individual as is rel-
evant and necessary to accomplish a 
purpose of the agency required to be 
accomplished by statute or Executive 
Order of the President. 

(b) Standards of accuracy. Records 
subject to the Act which are used in 
making any determination about any 
individual shall be maintained with 

such accuracy, relevance, timeliness, 
and completeness as is reasonably nec-
essary to assure fairness to the indi-
vidual in making the determination. 

(c) Collection of information. (1) Infor-
mation which may be used in making 
determinations about an individual’s 
rights, benefits, and privileges under 
Federal programs shall, to the greatest 
extent practicable, be collected di-
rectly from that individual. 

(2) In deciding whether collection of 
information from an individual, as op-
posed to a third party source, is prac-
ticable, the following factors, among 
others, may be considered: 

(i) Whether the nature of the infor-
mation sought is such that it can only 
be obtained from a third party; 

(ii) Whether the cost of collecting the 
information from the individual is un-
reasonable when compared with the 
cost of collecting it from a third party; 

(iii) Whether there is a risk that in-
formation collected from third parties, 
if inaccurate, could result in an ad-
verse determination to the individual 
concerned; 

(iv) Whether the information, if sup-
plied by the individual, would have to 
be verified by a third party; or 

(v) Whether provisions can be made 
for verification, by the individual, of 
information collected from third par-
ties. 

(d) Advice to individuals concerning 
uses of information. (1) Each individual 
who is asked to supply information 
about him or herself which will be 
added to a system of records shall be 
informed of the basis for requesting the 
information, how it may be used, and 
what the consequences, if any, are of 
not supplying the information. 

(2) At a minimum, the notice to the 
individual must state: 

(i) The authority (whether granted 
by statute or Executive Order of the 
President) which authorizes the solici-
tation of the information and whether 
disclosure of such information is man-
datory or voluntary; 

(ii) The principal purpose or purposes 
for which the information is intended 
to be used; 

(iii) The routine uses which may be 
made of the information; and 
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(iv) The effects on the individual, if 
any, of not providing all or any part of 
the requested information. 

(3)(i) When information is collected 
on a standard form, the notice to the 
individual shall be provided on the 
form, on a tear-off sheet attached to 
the form, or on a separate sheet, 
whichever is most practical. 

(ii) When information is collected by 
an interviewer, the interviewer shall 
privide the individual with a written 
notice which the individual may re-
tain. If the interview is conducted by 
telephone, however, the interviewer 
may summarize the notice for the indi-
vidual and need not provide a copy to 
the individual unless the individual re-
quests a copy. 

(iii) An individual may be asked to 
acknowledge, in writing, that the no-
tice required by this section has been 
provided. 

(e) Records concerning activity pro-
tected by the First Amendment. No record 
may be maintained describing how any 
individual exercises rights guaranteed 
by the First Amendment to the Con-
stitution unless the maintenance of the 
record is (1) expressly authorized by 
statute or by the individual about 
whom the record is maintained or (2) 
pertinent to and within the scope of an 
authorized law enforcement activity. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56583, Dec. 22, 1983]

§ 2.49 [Reserved]

§ 2.50 Federal Register notices describ-
ing systems of records. 

(a) The Privacy Act requires publica-
tion of a notice in the FEDERAL REG-
ISTER describing each system of records 
subject to the Act. Such notice will be 
published prior to the establishment or 
a revision of the system of records. 5 
U.S.C. 552a(e)(4). 

(b) Each bureau shall notify the De-
partmental Privacy Act Officer 
promptly of any modifications or 
amendments which are required in the 
then-current notice describing a sys-
tem of records for which it is respon-
sible. 

(c) A bureau desiring to establish a 
new system of records or a new use for 
an existing system of records shall no-
tify the Departmental Privacy Act Of-

ficer, no fewer than ninety (90) cal-
endar days in advance. 

[48 FR 56583, Dec. 22, 1983]

§ 2.51 Assuring integrity of records. 

(a) Statutory requirement. The Privacy 
Act requires that records subject to the 
Act be maintained with appropriate ad-
ministrative, technical and physical 
safeguards to insure the security and 
confidentiality of records and to pro-
tect against any anticipated threats or 
hazards to their security or integrity 
which could result in substantial harm, 
embarassment, inconvenience, or un-
fairness to any individual on whom in-
formation is maintained, 5 U.S.C. 
552a(e)(10). 

(b) Records maintained in manual form. 
When maintained in manual form, 
records subject to the Privacy Act 
shall be maintained in a manner com-
mensurate with the sensitivity of the 
information contained in the system of 
records. The following minimum safe-
guards, or safeguards affording com-
parable protection, are applicable to 
Privacy Act systems of records con-
taining sensitive information: 

(1) Areas in which the records are 
maintained or regularly used shall be 
posted with an appropriate warning 
stating that access to the records is 
limited to authorized persons. The 
warning also shall summarize the re-
quirements of § 2.52 and state that the 
Privacy Act contains a criminal pen-
alty for the unauthorized disclosure of 
records to which it applies. 

(2) During working hours, (i) the area 
in which the records are maintained or 
regularly used shall be occupied by au-
thorized personnel or (ii) access to the 
records shall be restricted by their 
storage in locked metal file cabinets or 
a locked room. 

(3) During non-working hours, access 
to the records shall be restricted by 
their storage in locked metal file cabi-
nets or a locked room. 

(4) Where a locked room is the meth-
od of security provided for a system, 
the bureau responsible for the system 
shall supplement that security by (i) 
providing lockable file cabinets or con-
tainers for the records or (ii) changing 
the lock or locks for the room so that 
they may not be opened with a master 
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key. For the purposes of this para-
graph, a master key is a key which 
may be used to open rooms other than 
the room containing records subject to 
the Privacy Act, unless those rooms 
are utilized by officials or employees 
authorized to have access to the 
records subject to the Privacy Act. 

(c) Records maintained in computerized 
form. When maintained in computer-
ized form, records subject to the Pri-
vacy Act shall be maintained, at a min-
imum, subject to safeguards based on 
those recommended in the National 
Bureau of Standard’s booklet ‘‘Com-
puter Security Guidelines for Imple-
menting the Privacy Act of 1974’’ (May 
30, 1975), and any supplements thereto, 
which are adequate and appropriate to 
assuring the integrity of records in the 
system. 

(d) Office of Personnel Management 
personnel records. A system of records 
made up of Office of Personnel Manage-
ment personnel records shall be main-
tained under the security requirements 
set out in 5 CFR 293.106 and 293.107. 

(e) Bureau responsibility. (1) The bu-
reau responsible for a system of records 
shall be responsible for assuring that 
specific procedures are developed to as-
sure that the records in the system are 
maintained with security meeting the 
requirements of the Act and this sec-
tion. 

(2) These procedures shall be in writ-
ing and shall be posted or otherwise pe-
riodically brought to the attention of 
employees working with the records 
contained in the system. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56583, Dec. 22, 1983]

§ 2.52 Conduct of employees. 
(a) Handling of records subject to the 

Act. Employees whose duties require 
handling of records subject to the Pri-
vacy Act shall, at all times, take care 
to protect the integrity, security and 
confidentiality of these records. 

(b) Disclosure of records. No employee 
of the Department may disclose 
records subject to the Privacy Act un-
less disclosure is permitted under § 2.56 
or is to the individual to whom the 
record pertains. 

(c) Alteration of records. No employee 
of the Department may alter or de-
stroy a record subject to the Privacy 

Act unless (1) such alteration or de-
struction is properly undertaken in the 
course of the employee’s regular duties 
or (2) such alteration or destruction is 
required by a decision under §§ 2.70 
through 2.75 or the decision of a court 
of competent jurisdiction. 

(d) Bureau responsibility. The bureau 
responsible for a system of records 
shall be responsible for assuring that 
employees with access to the system 
are made aware of the requirements of 
this section and of 5 U.S.C. 552a(i)(1), 
which imposes criminal penalties for 
knowingly and willfully disclosing a 
record about an individual without the 
written request or consent of that indi-
vidual unless disclosure is permitted 
under one of the exceptions listed in 
§ 2.56 (b) and (c).

§ 2.53 Government contracts. 

(a) Required contract provisions. When 
a contract provides for the operation 
by or on behalf of the Department of a 
system of records to accomplish a De-
partment function, the contract shall, 
consistent with the Department’s au-
thority, cause the requirements of 5 
U.S.C. 552a and the regulations con-
tained in this subpart to be applied to 
such system. 

(b) System manager. The head of the 
bureau responsible for the contract 
shall designate a regular employee of 
the bureau to be the manager for a sys-
tem of records operated by a con-
tractor.

§§ 2.54–2.55 [Reserved]

§ 2.56 Disclosure of records. 

(a) Prohibition of disclosure. No record 
contained in a system of records may 
be disclosed by any means of commu-
nication to any person, or to another 
agency, except pursuant to a written 
request by, or with the prior written 
consent of, the individual to whom the 
record pertains. 

(b) General exceptions. The prohibition 
contained in paragraph (a) does not 
apply where disclosure of the record 
would be: 

(1) To those officers or employees of 
the Department who have a need for 
the record in the performance of their 
duties; or 
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(2) Required by the Freedom of Infor-
mation Act, 5 U.S.C. 552. 

(c) Specific exceptions. The prohibition 
contained in paragraph (a) of this sec-
tion does not apply where disclosure of 
the record would be: 

(1) For a routine use as defined in 
§ 2.46(j) which has been described in a 
system notice published in the FED-
ERAL REGISTER; 

(2) To the Bureau of the Census for 
purposes of planning or carrying out a 
census or survey or related activity 
pursuant to the provisions of Title 13, 
U.S. Code. 

(3) To a recipient who has provided 
the system manager responsible for the 
system in which the record is main-
tained with advance adequate written 
assurance that the record will be used 
solely as a statistical research or re-
porting record, and the record is to be 
transferred in a form that is not indi-
vidually identifiable; 

(4) To the National Archives and 
Records Administration as a record 
which has sufficient historical or other 
value to warrant its continued preser-
vation by the U.S. Government, or for 
evaluation by the Archivist of the 
United States or the designee of the 
Archivist to determine whether the 
record has such value; 

(5) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of 
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the 
head of the agency or instrumentality 
has made a written request to the De-
partment specifying the particular por-
tion desired and the law enforcement 
activity for which the record is sought; 

(6) To a person pursuant to a showing 
of compelling circumstances affecting 
the health or safety of an individual if 
upon such disclosure notification is 
transmitted to the last known address 
of such individual; 

(7) To either House of Congress, or, to 
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee; 

(8) To the Comptroller General, or 
any of his authorized representatives, 
in the course of the performance of the 

duties of the General Accounting Of-
fice; 

(9) Pursuant to the order of a court of 
competent jurisdiction; or 

(10) To a consumer reporting agency 
in accordance with section 3(d) of the 
Federal Claims Collection Act of 1966, 
as amended (31 U.S.C. 3711(f)). 

(d) Reviewing records prior to disclo-
sure. (1) Prior to any disclosure of a 
record about an individual, unless dis-
closure is required by the Freedom of 
Information Act, reasonable efforts 
shall be made to assure that the 
records are accurate, complete, timely 
and relevant for agency purposes. 

(2) When a record is disclosed in con-
nection with a Freedom of Information 
request made under subpart B of this 
part and it is appropriate and adminis-
tratively feasible to do so, the re-
quester shall be informed of any infor-
mation known to the Department indi-
cating that the record may not be fully 
accurate, complete, or timely. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56584, Dec. 22, 1983; 50 FR 45114, Oct. 30, 
1985]

§ 2.57 Accounting for disclosures. 

(a) Maintenance of an accounting. (1) 
Where a record is disclosed to any per-
son, or to another agency, under any of 
the specific exceptions provided by 
§ 2.56 (c), an accounting shall be made. 

(2) The accounting shall record (i) the 
date, nature, and purpose of each dis-
closure of a record to any person or to 
another agency and (ii) the name and 
address of the person or agency to 
whom the disclosure was made. 

(3) Accountings prepared under this 
section shall be maintained for at least 
five years or the life of the record, 
whichever is longer, after the disclo-
sure for which the accounting is made. 

(b) Access to accountings. (1) Except 
for accountings of disclosures made 
under § 2.56(c)(5), accountings of all dis-
closures of a record shall be made 
available to the individual to whom the 
record relates at the individual’s re-
quest. 

(2) An individual desiring access to 
an accounting of disclosures of a record 
pertaining to the individual shall sub-
mit a request by following the proce-
dures of § 2.63. 
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(c) Notification of disclosure. When a 
record is disclosed pursuant to 
§ 2.56(c)(9) as the result of the order of 
a court of competent jurisdiction, rea-
sonable efforts shall be made to notify 
the individual to whom the record per-
tains as soon as the order becomes a 
matter of public record. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56584, Dec. 22, 1983]

§§ 2.58–2.59 [Reserved]

§ 2.60 Request for notification of exist-
ence of records: Submission. 

(a) Submission of requests. (1)(i) Indi-
viduals desiring to determine under the 
Privacy Act whether a system of 
records contains records pertaining to 
them shall address inquiries to the sys-
tem manager having responsibility for 
the system unless the system notice 
describing the system prescribes or 
permits submission to some other offi-
cial or officials. 

(ii) If a system notice describing a 
system requires individuals to contact 
more than two officials concerning the 
existence of records in the system, in-
dividuals desiring to determine wheth-
er the system contains records per-
taining to them may contact the sys-
tem manager for assistance in deter-
mining which official is most likely to 
be in possession of records pertaining 
to those individuals. 

(2) Individuals desiring to determine 
whether records pertaining to them are 
maintained in two or more systems 
shall make a separate inquiry con-
cerning each system. 

(b) Form of request. (1) An inquiry to 
determine whether a system of records 
contains records pertaining to an indi-
vidual shall be in writing. 

(2) To insure expeditious handling, 
the request shall be prominently 
marked, both on the envelope and on 
the face of the request, with the legend 
‘‘PRIVACY ACT INQUIRY.’’

(3) The request shall state that the 
individual is seeking information con-
cerning records pertaining to him or 
herself and shall supply such additional 
identifying information, if any, as is 
called for in the system notice describ-
ing the system. 

(4) Individuals who have reason to be-
lieve that information pertaining to 

them may be filed under a name other 
than the name they are currently using 
(e.g., maiden name), shall include such 
information in the request. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56584, Dec. 22, 1983]

§ 2.61 Requests for notification of ex-
istence of records: Action on. 

(a) Decisions on request. (1) Individuals 
inquiring to determine whether a sys-
tem of records contains records per-
taining to them shall be promptly ad-
vised whether the system contains 
records pertaining to them unless (i) 
the records were compiled in reason-
able anticipation of a civil action or 
proceeding or (ii) the system of records 
is one which has been excepted from 
the notification provisions of the Pri-
vacy Act by rulemaking (§ 2.79). 

(2) If the records were compiled in 
reasonable anticipation of a civil ac-
tion or proceeding or the system of 
records is one which has been excepted 
from the notification provisions of the 
Privacy Act by rulemaking, the indi-
viduals will be promptly notified that 
they are not entitled to notification of 
whether the system contains records 
pertaining to them. 

(b) Authority to deny requests. A deci-
sion to deny a request for notification 
of the existence of records shall be 
made by the system manager respon-
sible for the system of records con-
cerning which inquiry has been made 
and shall be concurred in by the bureau 
Privacy Act officer for the bureau 
which maintains the system, provided, 
however that the head of a bureau 
may, in writing, require (1) that the de-
cision be made by the bureau Privacy 
Act officer and/or (2) that the bureau 
head’s own concurrence in the decision 
be obtained. 

(c) Form of decision. (1) No particular 
form is required for a decision inform-
ing individuals whether a system of 
records contains records pertaining to 
them. 

(2) A decision declining to inform an 
individual whether or not a system of 
records contains records pertaining to 
him or her shall be in writing and 
shall: 

(i) State the basis for denial of the 
request. 
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(ii) Advise the individual that an ap-
peal of the declination may be made to 
the Assistant Secretary—Policy, Budg-
et and Administration pursuant to 
§ 2.65 by writing to the Privacy Act Of-
ficer, Office of the Assistant Sec-
retary—Policy, Budget and Adminis-
tration, U.S. Department of the Inte-
rior, Washington, DC 20240. 

(iii) State that the appeal must be re-
ceived by the foregoing official within 
twenty (20) working days of the date of 
the decision. 

(3) If the decision declining a request 
for notification of the existence of 
records involves Department employee 
records which fall under the jurisdic-
tion of the Office of Personnel Manage-
ment, the individual shall be informed 
in a written response which shall: 

(i) State the reasons for the denial. 
(ii) Include the name, position title, 

and address of the official responsible 
for the denial. 

(iii) Advise the individual that an ap-
peal of the declination may be made 
only to the Assistant Director for 
Workforce Information, Personnel Sys-
tems Oversight Group, Office of Per-
sonnel Management, 1900 E Street NW., 
Washington, DC 20415. 

(4) Copies of decisions declining a re-
quest for notification of the existence 
of records made pursuant to para-
graphs (c)(2) and (c)(3) of this section 
shall be provided to the Departmental 
and Bureau Privacy Act Officers. 

[48 FR 56584, Dec. 22, 1983, as amended at 53 
FR 3749, Feb. 9, 1988]

§ 2.62 Requests for access to records. 
The Privacy Act permits individuals, 

upon request, to gain access to their 
records or to any information per-
taining to them which is contained in a 
system and to review the records and 
have a copy made of all or any portion 
thereof in a form comprehensive to 
them. 5 U.S.C. 552a(d)(1). A request for 
access shall be submitted in accord-
ance with the procedures in this sub-
part. 

[48 FR 56584, Dec. 22, 1983]

§ 2.63 Requests for access to records: 
Submission. 

(a) Submission of requests. (1)(i) Re-
quests for access to records shall be 

submitted to the system manager hav-
ing responsibility for the system in 
which the records are maintained un-
less the system notice describing the 
system prescribes or permits submis-
sion to some other official or officials. 

(ii) If a system notice describing a 
system requires individuals to contact 
more than two officials concerning ac-
cess to records in the system, individ-
uals desiring to request access to 
records pertaining to them may con-
tact the system manager for assistance 
in determining which official is most 
likely to be in custody of records per-
taining to that individual. 

(2) Individuals desiring access to 
records maintained in two or more sep-
arate systems shall submit a separate 
request for access to the records in 
each system. 

(b) Form of request. (1) A request for 
access to records subject to the Pri-
vacy Act shall be in writing. 

(2) To insure expeditious handling, 
the request shall be prominently 
marked, both on the envelope and on 
the face of the request, with the legend 
‘‘PRIVACY ACT REQUEST FOR AC-
CESS.’’

(3) Requesters shall specify whether 
they seek all of the records contained 
in the system which relate to them or 
only some portion thereof. If only a 
portion of the records which relate to 
the individual are sought, the request 
shall reasonably describe the specific 
record or records sought. 

(4) If the requester seeks to have cop-
ies of the requested records made, the 
request shall state the maximum 
amount of copying fees which the re-
quester is willing to pay. A request 
which does not state the amount of 
fees the requester is willing to pay will 
be treated as a request to inspect the 
requested records. Requesters are fur-
ther notified that under § 2.64(d) the 
failure to state willingness to pay fees 
as high as are anticipated by the De-
partment will delay processing of a re-
quest. 

(5) The request shall supply such 
identifying information, if any, as is 
called for in the system notice describ-
ing the system. 

(6) Requests failing to meet the re-
quirements of this paragraph shall be 
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returned to the requester with a writ-
ten notice advising the requester of the 
deficiency in the request. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56585, Dec. 22, 1983]

§ 2.64 Requests for access to records: 
Initial decision. 

(a) Decisions on requests. A request 
made under this subpart for access to a 
record shall be granted promptly un-
less (1) the record was compiled in rea-
sonable anticipation of a civil action or 
proceeding or (2) the record is con-
tained in a system of records which has 
been excepted from the access provi-
sions of the Privacy Act by rulemaking 
(§ 2.79). 

(b) Authority to deny requests. A deci-
sion to deny a request for access under 
this subpart shall be made by the sys-
tem manager responsible for the sys-
tem of records in which the requested 
record is located and shall be concurred 
in by the bureau Privacy Act officer for 
the bureau which maintains the sys-
tem, provided, however, that the head 
of a bureau may, in writing, require (1) 
that the decision be made by the bu-
reau Privacy Act officer and/or (2) that 
the bureau head’s own concurrence in 
the decision be obtained. 

(c) Form of decision. (1) No particular 
form is required for a decision granting 
access to a record. The decision shall, 
however, advise the individual request-
ing the record as to where and when 
the record is available for inspection 
or, as the case may be, where and when 
copies will be available. If fees are due 
under § 2.64(d), the individual request-
ing the record shall also be notified of 
the amount of fees due or, if the exact 
amount has not been determined, the 
approximate amount of fees due. 

(2) A decision denying a request for 
access, in whole or part, shall be in 
writing and shall: 

(i) State the basis for denial of the 
request. 

(ii) Contain a statement that the de-
nial may be appealed to the Assistant 
Secretary—Policy, Budget and Admin-
istration pursuant to § 2.65 by writing 
to the Privacy Act Officer, Office of the 
Assistant Secretary—Policy, Budget 

and Administration, U.S. Department 
of the Interior, Washington, DC 20240. 

(iii) State that the appeal must be re-
ceived by the foregoing official within 
twenty (20) working days of the date of 
the decision. 

(3) If the decision denying a request 
for access involves Department em-
ployee records which fall under the ju-
risdiction of the Office of Personnel 
Management, the individual shall be 
informed in a written response which 
shall: 

(i) State the reasons for the denial. 
(ii) Include the name, position title, 

and address of the official responsible 
for the denial. 

(iii) Advise the individual that an ap-
peal of the denial may be made only to 
the Assistant Director for Workforce 
Information, Personnel Systems and 
Oversight Group, Office of Personnel 
Management, 1900 E Street NW., Wash-
ington, DC 20415. 

(4) Copies of decisions denying re-
quests for access made pursuant to 
paragraphs (c)(2) and (c)(3) of this sec-
tion will be provided to the Depart-
mental and Bureau Privacy Act Offi-
cers. 

(d) Fees. (1) No fees may be charged 
for the cost of searching for or review-
ing a record in response to a request 
made under § 2.63. 

(2) Fees for copying a record in re-
sponse to a request made under § 2.63 
shall be charged in accordance with the 
schedule of charges contained in Ap-
pendix A to this part, unless the offi-
cial responsible for processing the re-
quest determines that reduction or 
waiver of fees is appropriate. 

(3) Where it is anticipated that fees 
chargeable in connection with a re-
quest will exceed the amount the per-
son submitting the request has indi-
cated a willingness to pay, the official 
processing the request shall notify the 
requester and shall not complete proc-
essing of the request until the re-
quester has agreed, in writing, to pay 
fees as high as are anticipated. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56585, Dec. 22, 1983; 53 FR 3749, Feb. 9, 
1988]
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§ 2.65 Requests for notification of ex-
istence of records and for access to 
records: Appeals. 

(a) Right of appeal. Except for appeals 
pertaining to Office of Personnel Man-
agement records, individuals who have 
been notified that they are not entitled 
to notification of whether a system of 
records contains records pertaining to 
them or have been denied access, in 
whole or part, to a requested record 
may appeal to the Assistant Sec-
retary—Policy, Budget and Adminis-
tration. 

(b) Time for appeal. (1) An appeal 
must be received by the Privacy Act 
Officer no later than twenty (20) work-
ing days after the date of the initial de-
cision on a request. 

(2) The Assistant Secretary—Policy, 
Budget and Administration may, for 
good cause shown, extend the time for 
submission of an appeal if a written re-
quest for additional time is received 
within twenty (20) working days of the 
date of the initial decision on the re-
quest. 

(c) Form of appeal. (1) An appeal shall 
be in writing and shall attach copies of 
the initial request and the decision on 
the request. 

(2) The appeal shall contain a brief 
statement of the reasons why the ap-
pellant believes the decision on the ini-
tial request to have been in error. 

(3) The appeal shall be addressed to 
Privacy Act Officer, Office of the As-
sistant Secretary—Policy, Budget and 
Administration, U.S. Department of 
the Interior, Washington, DC 20240. 

(d) Action on appeals. (1) Appeals from 
decisions on initial requests made pur-
suant to §§ 2.61 and 2.63 shall be decided 
for the Department by the Assistant 
Secretary—Policy, Budget and Admin-
istration or an official designated by 
the Assistant Secretary after consulta-
tion with the Solicitor. 

(2) The decision on an appeal shall be 
in writing and shall state the basis for 
the decision. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56585, Dec. 22, 1983; 53 FR 3749, Feb. 9, 
1988]

§ 2.66 Requests for access to records: 
Special situations. 

(a) Medical records. (1) Medical 
records shall be disclosed to the indi-

vidual to whom they pertain unless it 
is determined, in consultation with a 
medical doctor, that disclosure should 
be made to a medical doctor of the in-
dividual’s choosing. 

(2) If it is determined that disclosure 
of medical records directly to the indi-
vidual to whom they pertain could 
have an adverse effect on that indi-
vidual, the individual may designate a 
medical doctor to receive the records 
and the records will be disclosed to 
that doctor. 

(b) Inspection in presence of third 
party. (1) Individuals wishing to inspect 
records pertaining to them which have 
been opened for their inspection may, 
during the inspection, be accompanied 
by a person of their own choosing. 

(2) When such a procedure is deemed 
appropriate, individuals to whom the 
records pertain may be required to fur-
nish a written statement authorizing 
discussion of their records in the ac-
companying person’s presence. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56585, Dec. 22, 1983]

§§ 2.67–2.69 [Reserved]

§ 2.70 Amendment of records. 
The Privacy Act permits individuals 

to request amendment of records per-
taining to them if they believe the 
records are not accurate, relevant, 
timely or complete. 5 U.S.C. 552a(d)(2). 
A request for amendment of a record 
shall be submitted in accordance with 
the procedures in this subpart. 

[48 FR 56585, Dec. 22, 1983]

§ 2.71 Petitions for amendment: Sub-
mission and form. 

(a) Submission of petitions for amend-
ment. (1) A request for amendment of a 
record shall be submitted to the sys-
tem manager for the system of records 
containing the record unless the sys-
tem notice describing the system pre-
scribes or permits submission to a dif-
ferent official or officials. If an indi-
vidual wishes to request amendment of 
records located in more than one sys-
tem, a separate petition must be sub-
mitted to each system manager. 

(2) A petition for amendment of a 
record may be submitted only if the in-
dividual submitting the petition has 
previously requested and been granted 
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access to the record and has inspected 
or been given a copy of the record. 

(b) Form of petition. (1) A petition for 
amendment shall be in writing and 
shall specifically identify the record 
for which amendment is sought. 

(2) The petition shall state, in detail, 
the reasons why the petitioner believes 
the record, or the objectionable portion 
thereof, is not accurate, relevant, time-
ly or complete. Copies of documents or 
evidence relied upon in support of these 
reasons shall be submitted with the pe-
tition. 

(3) The petition shall state, specifi-
cally and in detail, the changes sought 
in the record. If the changes involve re-
writing the record or portions thereof 
or involve adding new language to the 
record, the petition shall propose spe-
cific language to implement the 
changes. 

[48 FR 56585, Dec. 22, 1983]

§ 2.72 Petitions for amendment: Proc-
essing and initial decision. 

(a) Decisions on petitions. In reviewing 
a record in response to a petition for 
amendment, the accuracy, relevance, 
timeliness and completeness of the 
record shall be assessed against the cri-
teria set out in § 2.48. In addition, per-
sonnel records shall be assessed against 
the criteria for determining record 
quality published in the Federal Per-
sonnel Manual and the Departmental 
Manual addition thereto. 

(b) Authority to decide. An initial deci-
sion on a petition for amendment may 
be made only by the system manager 
responsible for the system of records 
containing the challenged record. If the 
system manager declines to amend the 
record as requested, the bureau Pri-
vacy Act officer for the bureau which 
maintains the system must concur in 
the decision, provided, however, that 
the head of a bureau may, in writing, 
require (1) that the decision be made by 
the bureau Privacy Act officer and/or 
(2) that the bureau head’s own concur-
rence in the decision be obtained. 

(c) Acknowledgement of receipt. Unless 
processing of a petition is completed 
within ten (10) working days, the re-
ceipt of the petition for amendment 
shall be acknowledged in writing by 
the system manager to whom it is di-
rected. 

(d) Inadequate petitions. (1) If a peti-
tion does not meet the requirements of 
§ 2.71, the petitioner shall be so advised 
and shall be told what additional infor-
mation must be submitted to meet the 
requirements of § 2.71. 

(2) If the petitioner fails to submit 
the additional information within a 
reasonable time, the petition may be 
rejected. The rejection shall be in writ-
ing and shall meet the requirements of 
paragraph (e) of this section. 

(e) Form of decision. (1) A decision on 
a petition for amendment shall be in 
writing and shall state concisely the 
basis for the decision. 

(2) If the petition for amendment is 
rejected, in whole or part, the peti-
tioner shall be informed in a written 
response which shall: 

(i) State concisely the basis for the 
decision. 

(ii) Advise the petitioner that the re-
jection may be appealed to the Assist-
ant Secretary—Policy, Budget and Ad-
ministration by writing to the Privacy 
Act Officer, Office of the Assistant Sec-
retary—Policy, Budget and Adminis-
tration, U.S. Department of the Inte-
rior, Washington, DC 20240. 

(iii) State that the appeal must be re-
ceived by the foregoing official within 
twenty (20) working days of the deci-
sion. 

(3) If the petition for amendment in-
volves Department employee records 
which fall under the jurisdiction of the 
Office of Personnel Management and is 
rejected, in whole or part, the peti-
tioner shall be informed in a written 
response which shall: 

(i) State concisely the basis for the 
decision. 

(ii) Advise the petitioner that an ap-
peal of the rejection may be made pur-
suant to 5 CFR 297.306 only to the As-
sistant Director for Workforce Infor-
mation, Personnel Systems and Over-
sight Group, Office of Personnel Man-
agement, 1900 E Street NW., Wash-
ington, DC 20415. 

(4) Copies of rejections of petitions 
for amendment made pursuant to para-
graphs (e)(2) and (e)(3) of this section 
will be provided to the Departmental 
and Bureau Privacy Act Officers. 

(f) Implementation of initial decision. If 
a petition for amendment is accepted, 
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in whole or part, the bureau maintain-
ing the record shall: 

(1) Correct the record accordingly 
and, 

(2) Where an accounting of disclo-
sures has been made pursuant to § 2.57, 
advise all previous recipients of the 
record that the correction was made 
and the substance of the correction. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56585, Dec. 22, 1983; 53 FR 3750, Feb. 9, 
1988]

§ 2.73 Petitions for amendments: Time 
limits for processing. 

(a) Acknowledgement of receipt. The 
acknowledgement of receipt of a peti-
tion required by § 2.72(c) shall be dis-
patched not later than ten (10) working 
days after receipt of the petition by the 
system manager responsible for the 
system containing the challenged 
record, unless a decision on the peti-
tion has been previously dispatched. 

(b) Decision on petition. A petition for 
amendment shall be processed prompt-
ly. A determination whether to accept 
or reject the petition for amendment 
shall be made within thirty (30) work-
ing days after receipt of the petition by 
the system manager responsible for the 
system containing the challenged 
record. 

(c) Suspension of time limit. The thirty 
(30) day time limit for a decision on a 
petition shall be suspended if it is nec-
essary to notify the petitioner, pursu-
ant to § 2.72(d), that additional infor-
mation in support of the petition is re-
quired. Running of the thirty (30) day 
time limit shall resume on receipt of 
the additional information by the sys-
tem manager responsible for the sys-
tem containing the challenged record. 

(d) Extensions of time. (1) The thirty 
(30) day time limit for a decision on a 
petition may be extended if the official 
responsible for making a decision on 
the petition determines that an exten-
sion is necessary for one of the fol-
lowing reasons: 

(i) A decision on the petition requires 
analysis of voluminous record or 
records; 

(ii) Some or all of the challenged 
records must be collected from facili-
ties other than the facility at which 
the official responsible for making the 
decision is located. 

(iii) Some or all of the challenged 
records are of concern to another bu-
reau of the Department or another 
agency of the Federal Government 
whose assistance and views are being 
sought in processing the request. 

(2) If the official responsible for mak-
ing a decision on the petition deter-
mines that an extension is necessary, 
the official shall promptly inform the 
petitioner of the extension and the 
date on which a decision is expected to 
be dispatched. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56586, Dec. 22, 1983; 53 FR 3750, Feb. 9, 
1988]

§ 2.74 Petitions for amendment: Ap-
peals. 

(a) Right of appeal. Except for appeals 
pertaining to Office of Personnel Man-
agement records, where a petition for 
amendment has been rejected in whole 
or in part, the individual submitting 
the petition may appeal the denial to 
the Assistant Secretary—Policy, Budg-
et and Administration. 

(b) Time for appeal. (1) An appeal 
must be received no later than twenty 
(20) working days after the date of the 
decision on a petition. 

(2) The Assistant Secretary—Policy, 
Budget and Administration may, for 
good cause shown, extend the time for 
submission of an appeal if a written re-
quest for additional time is received 
within twenty (20) working days of the 
date of the decision on a petition. 

(c) Form of appeal. (1) An appeal shall 
be in writing and shall attach copies of 
the initial petition and the decision on 
that petition. 

(2) The appeal shall contain a brief 
statement of the reasons why the ap-
pellant believes the decision on the pe-
tition to have been in error. 

(3) The appeal shall be addressed to 
Privacy Act Officer, Office of the As-
sistant Secretary—Policy, Budget and 
Administration, U.S. Department of 
the Interior, Washington, DC 20240. 

[40 FR 44505, Sept. 26, 1975, as amended at 47 
FR 38328, Aug. 31, 1982; 53 FR 3750, Feb. 9, 
1988]

§ 2.75 Petitions for amendment: Action 
on appeals. 

(a) Authority. Appeals from decisions 
on initial petitions for amendment

VerDate jul<14>2003 14:07 Nov 22, 2003 Jkt 200175 PO 00000 Frm 00038 Fmt 8010 Sfmt 8010 Y:\SGML\200175T.XXX 200175T



39

Office of the Secretary, Interior § 2.79

shall be decided for the Department by 
the Assistant Secretary—Policy, Budg-
et and Administration or an official 
designated by the Assistant Secretary, 
after consultation with the Solicitor. 

(b) Time limit. (1) A final determina-
tion on any appeal shall be made with-
in thirty (30) working days after re-
ceipt of the appeal. 

(2) The thirty (30) day period for deci-
sion on an appeal may be extended, for 
good cause shown, by the Secretary of 
the Interior. If the thirty (30) day pe-
riod is extended, the individual submit-
ting the appeal shall be notified of the 
extension and of the date on which a 
determination on the appeal is ex-
pected to be dispatched. 

(c) Form of decision. (1) The final de-
termination on an appeal shall be in 
writing and shall state the basis for the 
determination. 

(2) If the determination upholds, in 
whole or part, the initial decision re-
jecting the petition for amendment, 
the determination shall also advise the 
individual submitting the appeal: 

(i) Of his or her right to file a concise 
statement of the reasons for dis-
agreeing with the decision of the agen-
cy; 

(ii) Of the procedure established by 
§ 2.77 for the filing of the statement of 
disagreement; 

(iii) That the statement which is 
filed will be made available to anyone 
to whom the record is subsequently 
disclosed together with, at the discre-
tion of the Department, a brief state-
ment by the Department summarizing 
its reasons for refusing to amend the 
record; 

(iv) That prior recipients of the chal-
lenged record will be provided a copy of 
any statement of dispute to the extent 
that an accounting of disclosure was 
maintained; and 

(v) Of his or her right to seek judicial 
review of the Department’s refusal to 
amend the record. 

(3) If the determination reverses, in 
whole or in part, the initial decision re-
jecting the petition for amendment, 
the system manager responsible for the 
system containing the challenged 
record shall be directed to: 

(i) Amend the challenged record ac-
cordingly; and 

(ii) If an accounting of disclosures 
has been made, advise all previous re-
cipients of the record of the amend-
ment and its substance. 

[40 FR 44505, Sept. 26, 1975, as amended at 48 
FR 56586, Dec. 22, 1983; 53 FR 3750, Feb. 9, 
1988]

§ 2.76 [Reserved]

§ 2.77 Statements of disagreement. 
(a) Filing of statement. If the deter-

mination of the Assistant Secretary—
Policy, Budget and Administration 
under § 2.75 rejects in whole or part, a 
petition for amendment, the individual 
submitting the petition may file with 
the system manager for the system 
containing the challenged record a con-
cise written statement setting forth 
the reasons for disagreement with the 
determination of the Department. 

(b) Disclosure of statements. In any dis-
closure of a record containing informa-
tion about which an individual has 
filed a statement of disagreement 
under this section which occurs after 
the filing of the statement, the dis-
puted portion of the record will be 
clearly noted and the recipient shall be 
provided copies of the statement of dis-
agreement. If appropriate, a concise 
statement of the reasons of the Depart-
ment for not making the requested 
amendments may also be provided to 
the recipient. 

(c) Maintenance of statements. System 
managers shall develop procedures to 
assure that statements of disagreement 
filed with them shall be maintained in 
such a way as to assure dissemination 
of the statements to recipients of the 
records to which the statements per-
tain. 

[48 FR 56586, Dec. 22, 1983]

§ 2.78 [Reserved]

§ 2.79 Exemptions. 
(a) Criminal law enforcement records 

exempt under 5 U.S.C. 552a(j)(2). Pursu-
ant to 5 U.S.C 552a(j)(2) the following 
systems of records have been exempted 
from all of the provisions of 5 U.S.C. 
552a and the regulations in the subpart 
except paragraphs (b), (c) (1) and (2), 
(e)(4) (A) through (F), (e) (6), (7), (9), 
(10), and (11), and (i) of 5 U.S.C. 552a 
and the portions of the regulations in 
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this subpart implementing these para-
graphs: 

(1) Investigative Case File System, 
Interior/FWS–20. 

(2) Law Enforcement Services Sys-
tem, Interior/BIA–18. 

(3) Law Enforcement Statistical Re-
porting System, Interior/NPS–19. 

(4) Investigative Records, Interior/Of-
fice of Inspector General—2. 

(b) Law enforcement records exempt 
under 5 U.S.C. 552a(k)(2). Pursuant to 5 
U.S.C. 552a(k)(2), the following systems 
of records have been exempted from 
paragraphs (c)(3), (d), (e)(1), (e)(4) (G), 
(H), and (I), and (f) of 5 U.S.C. 552a and 
the provisions of the regulations in 
this subpart implementing these para-
graphs: 

(1) Investigative Records, Interior/Of-
fice of Inspector General—2. 

(2) Permits System, Interior/FWS–21. 
(3) Criminal Case Investigation Sys-

tem, Interior/BLM–18. 
(4) Civil Trespass Case Investiga-

tions, Interior/BLM–19. 
(5) Employee Conduct Investigations, 

Interior/BLM–20. 
(6)–(7) [Reserved] 
(8) Employee Financial Irregular-

ities, Interior/NPS–17. 
(9) Trespass Cases, Interior/Reclama-

tion–37. 
(10) Litigation, Appeal and Case Files 

System, Interior/Office of the Solic-
itor–1 to the extent that it consists of 
investigatory material compiled for 
law enforcement purposes. 

(11) Endangered Species Licenses 
System, Interior/FWS–19. 

(12) Investigative Case File, Interior/ 
FWS–20. 

(13) Timber Cutting and Trespass 
Claims Files, Interior/BIA–24. 

(c) Investigatory records exempt 
under 5 U.S.C. 552a(k)(5), the following 
systems of records have been exempted 
from subsections (c)(3), (d), (e)(1), (e)(4) 
(G), (H), and (I) and (f) of 5 U.S.C. 552a 
and the provisions of the regulations in 
this subpart implementing these sub-
sections: 

(1) [Reserved] 
(2) National Research Council Grants 

Program, Interior/GS–9

(3) Committee Management Files, In-
terior/Office of the Secretary—68. 

(5 U.S.C. 301, 552a and 5 U.S.C. app. sections 
9(a)(1)(D) and 9(b); 5 U.S.C. 301, 552, and 552a; 
31 U.S.C. 483a; and 43 U.S.C. 1460) 

[40 FR 44505, Sept. 26, 1975, as amended at 40 
FR 54790, Nov. 26, 1975; 47 FR 38328, Aug. 31, 
1982; 48 FR 37412, Aug. 18, 1983; 48 FR 56586, 
Dec. 22, 1983; 49 FR 6907, Feb. 24, 1984]

Subpart H—Legal Process: Testi-
mony by Employees and Pro-
duction of Records

SOURCE: 65 FR 46369, July 28, 2000, unless 
otherwise noted. Redesignated at 67 FR 64530, 
Oct. 21, 2002.

GENERAL INFORMATION

§ 2.80 What does this subpart cover? 
(a) This subpart describes how the 

Department of the Interior (including 
all its bureaus and offices) responds to 
requests or subpoenas for: 

(1) Testimony by employees in State, 
territorial or Tribal judicial, legisla-
tive or administrative proceedings con-
cerning information acquired while 
performing official duties or because of 
an employee’s official status; 

(2) Testimony by employees in Fed-
eral court civil proceedings in which 
the United States is not a party con-
cerning information acquired while 
performing official duties or because of 
an employee’s official status; 

(3) Testimony by employees in any 
judicial or administrative proceeding 
in which the United States, while not a 
party, has a direct and substantial in-
terest; 

(4) Official records or certification of 
such records for use in Federal, State, 
territorial or Tribal judicial, legisla-
tive or administrative proceedings. 

(b) In this subpart, ‘‘employee’’ 
means a current or former Department 
employee, including a contract or spe-
cial government employee. 

(c) This subpart does not apply to: 
(1) Congressional requests or sub-

poenas for testimony or records; 
(2) Federal court civil proceedings in 

which the United States is a party; 
(3) Federal administrative pro-

ceedings; 
(4) Federal, State and Tribal criminal 

court proceedings; 
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(5) Employees who voluntarily tes-
tify, while on their own time or in ap-
proved leave status, as private citizens 
as to facts or events that are not re-
lated to the official business of the De-
partment. The employee must state for 
the record that the testimony rep-
resents the employee’s own views and 
is not necessarily the official position 
of the Department. See 5 CFR 
§§ 2635.702(b), 2635.807 (b). 

(6) Testimony by employees as expert 
witnesses on subjects outside their offi-
cial duties, except that they must ob-
tain prior approval if required by § 2.90. 

(d) This subpart does not affect the 
rights of any individual or the proce-
dures for obtaining records under the 
Freedom of Information Act (FOIA), 
Privacy Act, or statutes governing the 
certification of official records. The 
Department FOIA and Privacy Act reg-
ulations are found at 43 CFR Part 2, 
subparts B and D. 

(e) Nothing in this subpart is in-
tended to impede the appropriate dis-
closure under applicable laws of De-
partment information to Federal, 
State, territorial, Tribal, or foreign 
law enforcement, prosecutorial, or reg-
ulatory agencies. 

(f) This subpart only provides guid-
ance for the internal operations of the 
Department, and neither creates nor is 
intended to create any enforceable 
right or benefit against the United 
States.

§ 2.81 What is the Department’s policy 
on granting requests for employee 
testimony or Department records? 

(a) Except for proceedings covered by 
§ 2.80(c) and (d), it is the Department’s 
general policy not to allow its employ-
ees to testify or to produce Department 
records either upon request or by sub-
poena. However, if you request in writ-
ing, the Department will consider 
whether to allow testimony or produc-
tion of records under this subpart. The 
Department’s policy ensures the or-
derly execution of its mission and pro-
grams while not impeding any pro-
ceeding inappropriately. 

(b) No Department employee may 
testify or produce records in any pro-
ceeding to which this subpart applies 
unless authorized by the Department 
under §§ 2.80 through 2.90 United States 

ex rel. Touhy v. Ragen, 340 U.S. 462 
(1951).

RESPONSIBILITIES OF REQUESTERS

§ 2.82 How can I obtain employee testi-
mony or Department records? 

(a) To obtain employee testimony, 
you must submit: 

(1) A written request (hereafter a 
‘‘Touhy Request;’’ see § 2.84 and United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951)); and 

(2) A statement that you will submit 
a check for costs to the Department of 
the Interior, in accordance with § 2.85, 
if your Touhy Request is granted. 

(b) To obtain official Department 
records, you must submit: 

(1) A Touhy Request; and 
(2) A Statement that you agree to 

pay the costs of duplication in accord-
ance with 43 CFR Part 2, appendix A, if 
your Touhy Request is granted. 

(c) You must send your Touhy Re-
quest to: 

(1) The employee’s office address; 
(2) The official in charge of the em-

ployee’s bureau, division, office or 
agency; and 

(3) The appropriate unit of the Solici-
tor’s Office. 

(d) To obtain employee testimony or 
records of the Office of Inspector Gen-
eral, you must send your Touhy Re-
quest to the General Counsel for the 
Office of Inspector General. 

(e) 43 CFR Part 2, Appendix B con-
tains a list of the addresses of the De-
partment’s bureaus and offices and the 
units of the Solicitor’s Office. The Gen-
eral Counsel for the Inspector General 
is located at the address for the Office 
of the Inspector General. If you do not 
know the employee’s address, you may 
obtain it from the employee’s bureau 
or office.

§ 2.83 If I serve a subpoena duces 
tecum, must I also submit a Touhy 
request? 

Yes. If you serve a subpoena for em-
ployee testimony, you also must sub-
mit a request under United States ex rel. 
Touhy v. Regan, 340 U.S. 462 (1951)? If 
you serve a subpoena duces tecum for 
records in the possession of the Depart-
ment, you also must submit a Touhy 
Request.
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§ 2.84 What information must I put in 
my Touhy Request? 

Your Touhy Request must: 
(a) Identify the employee or record; 
(b) Describe the relevance of the de-

sired testimony or records to your pro-
ceeding and provide a copy of the 
pleadings underlying your request; 

(c) Identify the parties to your pro-
ceeding and any known relationships 
they have to the Department’s mission 
or programs; 

(d) Show that the desired testimony 
or records are not reasonably available 
from any other source; 

(e) Show that no record could be pro-
vided and used in lieu of employee tes-
timony; 

(f) Provide the substance of the testi-
mony expected of the employee; and 

(g) Explain why you believe your 
Touhy Request complies with § 2.88.

§ 2.85 How much will I be charged? 
We will charge you the costs, includ-

ing travel expenses, for employees to 
testify under the relevant substantive 
and procedural laws and regulations. 
You must pay costs for record produc-
tion under 43 CFR Part 2, Appendix A. 
Costs must be paid by check or money 
order payable to the Department of the 
Interior.

§ 2.86 Can I get an authenticated copy 
of a Department record? 

Yes. We may provide an authenti-
cated copy of a Department record, for 
purposes of admissibility under Fed-
eral, State or Tribal law. We will do 
this only if the record has been offi-
cially released or would otherwise be 
released under § 2.13 or this Subpart.

RESPONSIBILITY OF THE DEPARTMENT

§ 2.87 How will the Department proc-
ess my Touhy Request? 

(a) The appropriate Department offi-
cial will decide whether to grant or 
deny your Touhy Request. Our Solici-
tor’s Office or, in the case of the Office 
of Inspector General, its General Coun-
sel, may negotiate with you or your at-
torney to refine or limit both the tim-
ing and content of your Touhy Request. 
When necessary, the Solicitor’s Office 
or, in the case of the Office of Inspector 
General, its General Counsel, also will 

coordinate with the Department of 
Justice to file appropriate motions, in-
cluding motions to remove the matter 
to Federal court, to quash, or to obtain 
a protective order. 

(b) We will limit our decision to 
allow employee testimony to the scope 
of your Touhy Request. 

(c) If you fail to follow the require-
ments of this Subpart, we will not 
allow the testimony or produce the 
records. 

(d) If your Touhy Request is com-
plete, we will consider the request 
under § 2.88.

§ 2.88 What criteria will the Depart-
ment consider in responding to my 
Touhy Request? 

In deciding whether to grant your 
Touhy Request, the appropriate De-
partment official will consider: 

(a) Your ability to obtain the testi-
mony or records from another source; 

(b) The appropriateness of the em-
ployee testimony and record produc-
tion under the relevant regulations of 
procedure and substantive law, includ-
ing the FOIA or the Privacy Act; and 

(c) Our ability to: 
(1) Conduct our official business 

unimpeded; 
(2) Maintain impartiality in con-

ducting our business; 
(3) Minimize the possibility that we 

will become involved in issues that are 
not related to our mission or programs; 

(4) Avoid spending public employee’s 
time for private purposes; 

(5) Avoid the negative cumulative ef-
fect of granting similar requests; 

(6) Ensure that privileged or pro-
tected matters remain confidential; 
and 

(7) Avoid undue burden on us.

RESPONSIBILITIES OF EMPLOYEES

§ 2.89 What must I, as an employee, do 
upon receiving a request? 

(a) If you receive a request or sub-
poena that does not include a Touhy 
Request, you must immediately notify 
your supervisor and the Solicitor’s Of-
fice, or the General Counsel of the Of-
fice of the Inspector General, as appli-
cable, for assistance in issuing the 
proper response. 
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(b) If you receive a Touhy Request, 
you must promptly notify your super-
visor and forward the request to the 
head of your bureau, division or office. 
After consulting with the Solicitor’s 
Office or, in the case of the Office of In-
spector General, its General Counsel, 
the official in charge will decide 
whether to grant the Touhy Request 
under § 2.88. 

(c) All decisions granting or denying 
a Touhy Request must be in writing. 
The official in charge must ask the ap-
plicable unit of the Solicitor’s Office 
or, in the case of the Office of Inspector 
General, its General Counsel, for advice 
when preparing the decision. 

(d) Under 28 U.S.C. 1733, Federal Rule 
of Civil Procedure 44(a)(1), or com-
parable State or Tribal law, a request 
for an authenticated copy of a Depart-
ment record may be granted by the 
person having the legal custody of the 
record. If you believe that you have 
custody of a record: 

(1) Consult your delegated authority 
to determine if you can grant a request 
for authentication of records; and 

(2) Consult the Solicitor’s Office or, 
in the case of the Office of Inspector 
General, its General Counsel, con-
cerning the proper form of the authen-
tication (as authentication require-
ments may vary by jurisdiction).

§ 2.90 Must I get approval before testi-
fying as an expert witness on a sub-
ject outside the scope of my official 
duties? 

(a) You must comply with 5 CFR 
2635.805(c), which details the authoriza-
tion procedure for an employee to tes-
tify as an expert witness, not on behalf 
of the United States, in any judicial or 
administrative proceeding in which the 
United States is a party or has a direct 
and substantial interest. This proce-
dure means: 

(1) You must obtain the written ap-
proval of your Deputy Ethics Official; 

(2) You must be in an approved leave 
status if you testify during duty hours; 
and 

(3) You must state for the record that 
you are appearing as a private indi-
vidual and that your testimony does 
not represent the official views of the 
Department. 

(b) If you testify as an expert witness 
on a matter outside the scope of yoru 
official duties, and which is not cov-
ered by paragraph (a) of this section, 
you must comply with 5 CFR 2635.802 
and 5 CFR 3501.105.

APPENDIX A TO PART 2—DEPARTMENT 
OF THE INTERIOR FOIA/PUBLIC AF-
FAIRS CONTACTS AND READING 
ROOMS
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NOTE: For more information on FOIA, in-
cluding the most current listing of FOIA 
Contacts, visit DOI’s FOIA home page at 
http://www.doi.gov/foia/.

[67 FR 64541, Oct. 21, 2002]

APPENDIX B TO PART 2—INTERNET 
ADDRESSES 

1. Department of the Interior (DOI) Home 
Page: http://www.doi.gov

2. DOI FOIA Home Page: http://www.doi.gov/
foia/

3. DOI Reference Guide for Obtaining Infor-
mation: http://www.doi.gov/foia/foitabl.htm

4. List of DOI Public Affairs Offices: http:/
/www.doi.gov/foia/list.html

5. DOI FOIA Contacts: http://www.doi.gov/
foia/contacts.html

6. DOI FOIA Regulations (43 CFR, Part 2, 
Subparts A and B): http://www.doi.gov/foia/
foiaregs.html

7. DOI FOIA Policy and Guidance: http://
www.doi.gov/foia/policy.html

8. Electronic Reading Room: http://
www.doi.gov/foia/readroom.html

9. Index of Frequently Requested Docu-
ments: http://www.doi.gov/foia/freq.html

10. DOI’s Frequently Requested Docu-
ments: http://www.doi.gov/foia/frrindex.html
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11. FOIA Annual Reports to Congress: http:/
/www.doi.gov/foia/report.html

12. DOI’s Library: http://library.doi.gov
13. General Records Schedule 14, Informa-

tion Services Records: http://ardor.nara.gov/
grs/grs14.html

14. DOI Records Management Program: 
http://www.doi.gov/ocio/records/

15. DOI Privacy Act Program: http://
www.doi.gov/ocio/privacy/

16. DOI Privacy Act Officers: http://
www.doi.gov/ocio/privacy/
doilprivacylactlofficers.htm

17. DOI Privacy Act Regulations: http://
www.doi.gov/foia/43cfrsub.html

18. DOI Privacy Act Systems of Records 
Notices: http://www.access.gpo.gov/suldocs/
aces/1999lpa.html

19. FirstGov Portal: http://www.firstgov.gov
NOTE: See DOI’s FOIA home page at http:/

/www.doi.gov/foia/ for the most current list-
ing of FOIA-related website addresses.

[67 FR 64541, Oct. 21, 2002]

APPENDIX C TO PART 2—FEE SCHEDULE 

If you submit a FOIA request, the bureau 
will charge you to search for, review, and du-
plicate the requested records according to 
your fee category (see §§ 2.16 and 2.17) and the 
following fee schedule. In addition, the bu-
reau will charge you for any special handling 
or services performed in connection with 
processing your request and/or appeal under 
Subparts C and D of this part. The following 
fees will be used by all bureaus of the De-
partment; these fees apply to services per-
formed in making documents available for 

public inspection and copying under Subpart 
B of this part as well. The duplicating fees 
also are applicable to records provided in re-
sponse to requests made under the Privacy 
Act. Fees will not be charged under either 
the FOIA or the Privacy Act where the total 
amount of fees for processing the request is 
$30 or less (see § 2.16(b)(2)), where the re-
quester has met the requirements for a stat-
utory fee waiver, or where the bureau has 
granted a discretionary fee waiver (see §§ 2.19 
and 2.20). 

(1) Search and review (review applies to com-
mercial-use requesters only). Fees are based on: 
the average hourly salary (base salary plus 
DC locality payment), plus 16 percent for 
benefits, of employees in the following three 
categories. The average grade was estab-
lished by surveying the bureaus to obtain 
the average grade of employees conducting 
FOIA searches and reviews. Fees will be in-
creased annually consistent with Congres-
sionally approved pay increases. Fees are 
charged in quarter hour increments. 

(a) Clerical—Based on GS–6, Step 5, pay 
(all employees at GS–7 and below) 

(b) Professional—Based on GS–11, Step 7, 
pay (all employees at GS–8 through GS–12) 

(c) Managerial—Based on GS–14, Step 2, 
pay (all employees at GS–13 and above)

NOTE: Fees for the current fiscal year are 
posted on DOI’s FOIA home page (see Appen-
dix B). If you do not have access to the Inter-
net, please call the Departmental FOIA Offi-
cer (see Appendix A) for a copy of the fee 
schedule.

Fee 

(2) Duplication: 
Pages no larger than 8.5 × 14 inches, when reproduced by standard of-

fice copying machines.
$.13 per page ($.26 for double-sided copying) 

Color copies of pages no larger than 8.5 × 11 inches .............................. $.90 per page 
Pages larger than 8.5 × 14 inches ............................................................ Direct cost to DOI 
Color copies of pages no larger than 11 × 17 inches ............................... $1.50 per page 
Photographs and records requiring special handling (e.g., because of 

age, size, or format).
Direct cost to DOI 

(3) Electronic records: 
Charges for services related to processing requests for electronic 

records.
Direct cost to DOI 

(4) Certification ........................................................................................... Fee 
Each certificate of verification attached to authenticate copies of records $.25
(5) Postage/Mailing: 
Charges that exceed the cost of first class postage. Examples of such 

charges are express mail or overnight delivery.
Postage or Delivery charge 

(6) Other Services: 
Cost of special services or materials, other than those provided for by 

this fee schedule, when requester is notified of such costs in advance 
and agrees to pay them.

Direct cost to DOI 

[67 FR 64541, Oct. 21, 2002]

APPENDIX D TO PART 2—FEE WAIVER 
CRITERIA 

If you are seeking a fee waiver, it is your 
responsibility to provide detailed informa-

tion to support your request. You must sub-
mit this information with your FOIA re-
quest. You should explain the significance of 
the release of the information to the public’s 
understanding of the Government’s oper-
ations and activities based on your under-
standing of the type of information that you
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are requesting. Each fee waiver request is 
judged on its own merit—we do not grant 
‘‘blanket’’ fee waivers, i.e., obtaining a fee 
waiver once does not mean you will obtain a 
subsequent fee waiver. Please note that in-
ability to pay is not sufficient to justify a 
fee waiver. 

(a) The statutory requirement for granting 
a fee waiver is that release of the informa-
tion must be in the public interest because 
it— 

(1) Is likely to contribute significantly to 
public understanding of the operations and 
activities of the Government; and 

(2) Is not primarily in your commercial in-
terest. 

(b) In deciding whether you are entitled to 
a fee waiver, the bureau will consider the cri-
teria in paragraphs (1) through (4), below. 
Your request for a fee waiver must address 
each of these criteria. 

(1) How do the records concern the oper-
ations or activities of the Government? 

(2) If the records concern the operations or 
activities of the Government, how will dis-
closure likely contribute to public under-
standing of these operations and activities? 

(i) How are the contents of the records you 
are seeking meaningfully informative on the 
Department’s or a bureau’s operations and 
activities? Is there a logical connection be-
tween the content of the records and the op-
erations or activities you are interested in? 

(ii) Other than enhancing your knowledge, 
how will disclosure of the requested records 
contribute to the understanding of the public 
at large or a reasonably broad audience of 
persons interested in the subject? 

(iii) Your identity, vocation, qualifica-
tions, and expertise regarding the requested 
information (whether you are affiliated with 
a newspaper, college or university, have pre-
viously published articles, books, etc.) may 
be relevant factors. However, merely stating 
that you are going to write a book, research 
a particular subject, or perform doctoral dis-
sertation work, is insufficient, without dem-
onstrating how you plan to disclose the in-
formation in a manner which will be inform-
ative to a reasonably broad audience of per-
sons interested in the subject. 

(iv) Do you have the ability and intention 
to disseminate the information to the gen-
eral public or a reasonably broad audience of 
persons interested in the subject? 

(A) How and to whom do you intend to dis-
seminate the information? 

(B) How do you plan to use the information 
to contribute to public understanding of the 
Government’s operations or activities? 

(3) If there is likely to be a contribution to 
public understanding, will release of the re-
quested records contribute significantly to 
public understanding? 

(i) Is the information being disclosed new? 

(ii) Does the information being disclosed 
confirm or clarify data which has been re-
leased previously? 

(iii) How will disclosure increase the level 
of public understanding of the operations or 
activities of the Department or a bureau 
that existed prior to disclosure? 

(iv) Is the information already publicly 
available? If the Government previously has 
published the information you are seeking or 
it is routinely available to the public in a li-
brary, reading room, through the Internet, 
or as part of the administrative record for a 
particular issue (e.g., the listing of the spot-
ted owl as an endangered species), it is less 
likely that there will be a significant con-
tribution from release. 

(4) Would disclosure be primarily in your 
commercial interest? 

(i) Do you have a commercial interest that 
would be furthered by disclosure? A commer-
cial interest is a commercial, trade, or profit 
interest as these terms are commonly under-
stood. Your status as ‘‘profitmaking’’ or 
‘‘non-profitmaking’’ is not the deciding fac-
tor. Not only profitmaking entities, but 
other organizations or individuals may have 
a commercial interest to be served by disclo-
sure, depending on the circumstances in-
volved. 

(ii) If you do have a commercial interest 
that would be furthered by disclosure, would 
disclosure be primarily in that interest? 
Would the public interest in disclosure be 
greater than any commercial interest you or 
your organization may have in the docu-
ments? If so, how would it be greater? 

(iii) Your identity, vocation, and the cir-
cumstances surrounding your request are all 
factors to be considered in determining 
whether disclosure would be primarily in 
your commercial interest. For example: 

(A) If you are a representative of a news 
media organization seeking information as 
part of the news gathering process, we will 
presume that the public interest outweighs 
your commercial interest. 

(B) If you represent a business/corporation/
association or you are an attorney rep-
resenting such an organization, we will pre-
sume that your commercial interest out-
weighs the public interest unless you dem-
onstrate otherwise. 

(c) If the bureau cannot make a determina-
tion based on the information you have pro-
vided, it may ask you for additional jus-
tification regarding your request. 

[67 FR 64541, Oct. 21, 2002]

APPENDIX E TO PART 2—FOIA 
EXEMPTIONS 

Under the FOIA (5 U.S.C. 552(b)), there are 
nine exemptions which may be used to protect 
information from disclosure. The Depart-
ment has paraphrased the exemptions, 
below, for your information. The paraphrases

VerDate jul<14>2003 14:07 Nov 22, 2003 Jkt 200175 PO 00000 Frm 00054 Fmt 8010 Sfmt 8002 Y:\SGML\200175T.XXX 200175T



55

Office of the Secretary, Interior Pt. 2, App. F 

are not intended to be interpretations of the 
exemptions. 

(1) National security information con-
cerning national defense or foreign policy, 
provided that such information has been 
properly classified, in accordance with an 
Executive Order; 

(2) Information related solely to the inter-
nal personnel rules and practices of an agen-
cy; 

(3) Information specifically exempted from 
disclosure by statute (other than the Privacy 
Act or the Trade Secrets Act), provided that 
such statute: 

(A) Requires that the matters be withheld 
from the public in such a manner as to leave 
no discretion on the issue; or 

(B) Establishes particular criteria for with-
holding or refers to particular types of mat-
ters to be withheld; 

(4) Trade secrets and commercial or finan-
cial information which is obtained from a 
person and is privileged or confidential; 

(5) Inter-agency or intra-agency memoran-
dums or letters, which would not be avail-
able by law to a party other than an agency 
in litigation with the agency; 

(6) Personnel and medical files and similar 
files, the disclosure of which would con-
stitute a clearly unwarranted invasion of 
personal privacy; 

(7) Records or information compiled for 
law enforcement purposes, the release of 
which: 

(A) Could reasonably be expected to inter-
fere with enforcement proceedings; 

(B) Would deprive a person of a right to a 
fair trial or an impartial adjudication; 

(C) Could reasonably be expected to con-
stitute an unwarranted invasion of personal 
privacy; 

(D) Could reasonably be expected to dis-
close the identity of a confidential source; 

(E) Would disclose techniques, procedures, 
or guidelines for law enforcement investiga-
tions or prosecutions if such disclosure could 
reasonably be expected to risk circumven-
tion of the law; or 

(F) Could reasonably be expected to endan-
ger the life or physical safety of any indi-
vidual. 

(8) Information contained in or related to 
examination, operating, or condition reports, 
prepared by, or on behalf of, or for the use of 
an agency responsible for regulating or su-
pervising financial institutions; and 

(9) Geological and geophysical information 
and data, including maps, concerning wells. 

[67 FR 64541, Oct. 21, 2002]

APPENDIX F TO PART 2—MINERAL LEAS-
ING ACT AND MINERAL LEASING ACT 
FOR ACQUIRED LANDS—SPECIAL 
RULES 

(a) Definitions. As used in the section: 

(1) Exploration license means a license 
issued by the Secretary of the Interior to 
conduct coal exploration operations on land 
subject to the Mineral Leasing Act, under 30 
U.S.C. 201(b), or subject to the Mineral Leas-
ing Act for Acquired Lands, under 30 U.S.C. 
351–360. 

(2) Fair-market value of coal to be leased 
means the minimum amount of a bid the 
Secretary is willing to accept in leasing coal 
within leasing tracts offered in general lease 
sales or reserved and offered for lease to pub-
lic bodies, including Federal agencies, rural 
electric cooperatives, or non-profit corpora-
tions controlled by any of such entities, 
under 30 U.S.C. 201(a)(1) or 30 U.S.C. 351–360. 

(3) Information means data, statistics, sam-
ples and other facts, whether analyzed or 
processed or not, pertaining to Federal coal 
resources. 

(b) Applicability. This Appendix applies to 
the following categories of information: 

(1) Category A. Information provided to or 
obtained by a bureau under 30 U.S.C. 201(b)(3) 
(and corresponding information under 30 
U.S.C. 351–360) from the holder of an explo-
ration license; 

(2) Category B. Information acquired from 
commercial or other sources under service 
contract with United States Geological Sur-
vey (USGS) under 30 U.S.C. 208–1(b) (and cor-
responding information under 30 U.S.C. 351–
360), and information developed by USGS 
under an exploratory program authorized by 
30 U.S.C. 208–1 (and corresponding informa-
tion under 30 U.S.C. 351–360); 

(3) Category C. Information obtained from 
commercial sources which the commercial 
source acquired while not under contract 
with the United States Government; 

(4) Category D. Information provided to the 
Secretary by a Federal department or agen-
cy under 30 U.S.C. 208–1(e) (and cor-
responding information under 30 U.S.C. 351–
360); and 

(5) Category E. The fair-market value of 
coal to be leased and comments received by 
the Secretary with respect to such value. 

(c) Availability of information. Information 
obtained by the Department from various 
sources will be made available to the public 
as follows: 

(1) Category A—Information. Category A in-
formation must not be disclosed to the pub-
lic until after the areas to which the infor-
mation pertains have been leased by the De-
partment, or until the Secretary determines 
that release of the information to the public 
would not damage the competitive position 
of the holder of the exploration license, 
whichever comes first. 

(2) Category B—Information. Category B in-
formation must not be withheld from the 
public; it will be made available by means of 
and at the time of open filing or publication 
by USGS. 
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(3) Category C—Information. To the extent 
Category C information is proprietary, such 
information must not be made available to 
the public until after the areas to which the 
information pertains have been leased by the 
Department. 

(4) Category D—Information. To the extent 
Category D information is proprietary, the 
Department will withhold the information 
from the public for the length of time the de-
partment or agency providing the informa-
tion agreed to when it obtained the informa-
tion. 

(5) Category E—Information. Category E in-
formation must not be made public until the 
lands to which the information pertains have 
been leased, or until the Secretary has deter-
mined that its release prior to the issuance 
of a lease is in the public interest. 

[67 FR 64541, Oct. 21, 2002]

PART 3—PRESERVATION OF 
AMERICAN ANTIQUITIES

Sec.
3.1 Jurisdiction. 
3.2 Limitation on permits granted. 
3.3 Permits; to whom granted. 
3.4 No exclusive permits granted. 
3.5 Application. 
3.6 Time limit of permits granted. 
3.7 Permit to become void. 
3.8 Applications referred for recommenda-

tion. 
3.9 Form and reference of permit. 
3.10 Reports. 
3.11 Restoration of lands. 
3.12 Termination. 
3.13 Report of field officer. 
3.14 Examinations by field officer. 
3.15 Persons who may apprehend or cause to 

be arrested. 
3.16 Seizure. 
3.17 Preservation of collection.

AUTHORITY: Secs. 3, 4, 34 Stat. 225, as 
amended; 16 U.S.C. 432.

SOURCE: 19 FR 8838, Dec. 23, 1954, unless 
otherwise noted.

§ 3.1 Jurisdiction. 
Jurisdiction over ruins, archeological 

sites, historic and prehistoric monu-
ments and structures, objects of antiq-
uity, historic landmarks, and other ob-
jects of historic and scientific interest, 
shall be exercised under the act by the 
respective Departments as follows: 

(a) By the Secretary of Agriculture 
over lands within the exterior limits of 
forest reserves; 

(b) By the Secretary of the Army 
over lands within the exterior limits of 
military reservations; 

(c) By the Secretary of the Interior 
over all other lands owned or con-
trolled by the Government of the 
United States, Provided, The Secre-
taries of the Army and Agriculture 
may by agreement cooperate with the 
Secretary of the Interior in the super-
vision of such monuments and objects 
covered by the Act of June 8, 1906 (34 
Stat. 225; 16 U.S.C. 431—433), as may be 
located on lands near or adjacent to 
forest reserves and military reserva-
tions, respectively.

§ 3.2 Limitation on permits granted. 
No permit for the removal of any an-

cient monument or structure which 
can be permanently preserved under 
the control of the United States in 
situ, and remain an object of interest, 
shall be granted.

§ 3.3 Permits; to whom granted. 
Permits for the examination of ruins, 

the excavation of archeological sites, 
and the gathering of objects of antiq-
uity will be granted, by the respective 
Secretaries having jurisdiction, to rep-
utable museums, universities, colleges, 
or other recognized scientific or edu-
cational institutions, or to their duly 
authorized agents.

§ 3.4 No exclusive permits granted. 
No exclusive permits shall be granted 

for a larger area than the applicant can 
reasonably be expected to explore fully 
and systematically within the time 
limit named in the permit.

§ 3.5 Application. 
Each application for a permit should 

be filed with the Secretary having ju-
risdiction, and must be accompanied by 
a definite outline of the proposed work, 
indicating the name of the institution 
making the request, the date proposed 
for beginning the field work, the length 
of time proposed to be devoted to it, 
and the person who will have imme-
diate charge of the work. The applica-
tion must also contain an exact state-
ment of the character of the work, 
whether examination, excavation, or 
gathering, and the public museum in 
which the collections made under the 
permit are to be permanently pre-
served. The application must be accom-
panied by a sketch plan or description
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